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introduction

In Rubin v. The Islamic Republic of Iran, several plaintitts brought a personal
injury suit against the Islamic Republic of Iran arising from a triple suicide
bombing in a crowded Jerusalem market that killed four and injured dozens.'
[ran is alleged to have provided material support to the Palestinian terrorist
organization Hamas, which was responsible [or carrying out the 1997 bomb-
ing at the Ben Ychuda market in Jerusalem, in which nine American citizens
were injured.* On July 31, 2001, the plaintiffs sued Iran for their injuries bas-
ing jurisdiction on the Foreign Sovereign Immunities Act (FSIA). Iran did not
respond to the suit and after consolidation of like cases arising from the same
incident. default judgment was entered against Iran in 2003 The court found
that [ran supplied material support to Hamas for the “extrajudicial killing”
and found Iran liable to the plaintiffs for personal injuries from the bombing
in the amount of $423.5 million.*

The plaintifls in this suit chose to seek reparation for their losses [rom [ran,
knowing that, for lack of executable assets within the United States, it would
he unlikely to obtain satisfaction from a judgment against Hamas,” Any assets
of Iran within U.S. jurisdiction, though once “blocked” pursuant to Executive
Order 12170 (issucd during the 1979 Tran-hostage crisis), have since been
rendered free of the designation. However, due to the foreign relations impact
ol the hostage crisis, and Executive Orders implementing the Algiers Accord
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and freeing assets to be transferred back to Iran, virtually no liquid assets or
properties remain within the United States. As such, the Campuzano plain-
tiffs (or Rubin plaintiffs after consolidation) sought items that were still in the
United States and in which Iran holds an ownership interest. Thus, the Rubin
plaintiffs looked to museums across the country that hold in their collections
ancient Persian artifacts on loan from Iran.

In particular, the plaintiffs sought to attach items of Iranian cultural heri-
tage that several museums across the country, including the Oriental Institute
at the University of Chicago, the Field Museumn of Natural History, Harvard
University, and Boston’s Museum of Fine Arts, are currently holding on loan
for the sole purpose of philological and archaeological study.® The items held
on loan at The Oriental Institute at the University of Chicago include “collec-
tions of ancient Persian seal impressions and cuneiform writings found on
clay tablets and tablet fragments known as the Persepolis Fortification Texts
and the Chogha Mish collection.” These artifacts were excavated from Perse-
polis, “at the foot of Kuh-i-Rahmat, or ‘Mountain of Mercy,” in the plain of
Marv Dasht about 400 miles South of present day Tehran,” and from the site
known as Chogha Mish in the Khuzistan Province of Iran in the 1930s and
1960s respectively.” Upon completion of the excavations, the collections were
loaned to The Oriental Institute with the understanding that they were 1o be
returned to Iran only upon completion of study by the Institute.

According to the Rubin plaintiffs, these physical embodiments of ancient
Persian culture are attachable in execution of judgment just as any “lands, ten-
ements, real estate, goods, and chattels” that are owned by any person against
whom any judgment has been entered in any court for damages.’ Ordinarily
these collections would be protected under the Foreign Sovereign Immunities
Act, discussed in detail below, but the plaintiffs sought to attach the collections
through an exception to. immunity known as the commercial activity excep-
tion.'® A Citation to Discover Assets was then served upon the University of
Chicago in an attempt to fit the collections into that exception."' However, as
will be discussed below, objects of cultural heritage belonging to a foreign sov-
ereign should not be subject to attachment like the categories of assets listed in
state judgment execution statutes.

The social and educational characteristics inherent in objects of cultural
heritage are distinguishable from the commercial characteristics of assets lia-
ble to enforcement. Recognizing that there currently exists an open and legal
market for antiquities, a further distinction must be made between objects
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of cultural heritage that serve an educational and cultural service and those
objects of antiquity that are willingly placed into the stream of commerce
through private sale and auction.'® This is not to bifurcate cultural heritage
into two classes, but merely to serve as a point of distinction between assets
liable to enforcement, all of which by their nature have been designated as
subject to commercial activity, and cultural heritage which never was intended
to leave the realm of academia and collective social and cultural importance.
The Persepolis Fortification Texts and the Chogha Mish collection, both sub-
ject to the current dispute, belong to the former; objects of cultural heritage
that belong to the national patrimony of a sovereign country, placed on loan
to museums for purposes of study, and for which there is no intention to strip
away cultural value and meaning by placing on the antiquities market, must
not be commoditized and attached by execution of judgment.

Attachment also presents a practical problem for borrowing institutions
that have assumed a trust relationship with regard to loan material, and must
therefore secure and protect objects on long-term loan in their collections.
Attachment of such material would present the unique situation of forcing a
museum to (ry to protect the cultural heritage on loan from wholesale judicial
raiding every time a judgment against a lending sovereign needs to be satis-
fied. Tt follows that attachment through judgment executions of objects on
long-term loan that pre-date the Immunity from Seizure Act’ could strike a
blow to borrowing institutions’ collections, and academic pursuits thereof.

Absent a binding decision or statutory amendment preventing the attach-
ment of cultural heritage, another way to allow museums and other borrow-
ing institutions to combat attachment is to allow the borrowing institution to
assert the sovereign immunity defense, if applicable, by proxy for the lend-
ing sovereign. In such cases, the borrowing institution, holding a possessory
interest in the objects sought to be attached, should have standing to assert
the lending country’s sovereign immunity defense on behalf of the cultural
heritage res. The plaintiffs should not be relieved of their burden to prove that
the property they seek to attach is not immune, solely on the basis that the for-
eign sovereign did not appear in the proceedings. In attachment proceedings,
immunity should run with the property, not with the party against whom
judgment was entered.

The propositions asserted by this paper will serve a vital twofold purpose:
protect against commoditization of cultural heritage through judicial conver-
sion, and protect the integrity of the borrowing institutions’ collections and
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goals for scholarly pursuit. The apparatus that both judgment creditor and
respondent cultural institution rely upon to prevail in attachment proceedings
is the Foreign Sovereign Immunities Act, which at the outset favors presump-
tive immunity for foreign sovereigns and their property.

Foreign Sovereign Immunities Act

In seeking to execute against the cultural property of Iran, the Rubin plaintiffs
initially needed to overcome the presumption of immunity granted to foreign
sovereigns by the Foreign Sovereign Immunities Act (FSIA). Under Section
1604 of the Act, “a foreign state shall be immune from the jurisdiction of the
courts of the United States and of the States except as provided in Sections
1605-1607 of this chapter.” In order to overcome this presumption of immu-
nity, the plaintiffs relied on the so-called “terrorism exception” to sovereign
immunity, codified under 28 U.S.C. 1605(a)(7). This exemption comes in the
form of a 1996 amendment to the FSIA, adopted as the Antiterrorism and
Effective Death Penalty Act, which acts to waive the sovereign immunity of
state sponsors of terrorism. Section 1605(a)(7) states that
[a] foreign state shall not be immune from the jurisdiction of courts of the
United States or of the States in any case . . . in which money damages are sought
against a foreign state for personal injury or death that was caused by an act of
torture, extrajudicial killing, aircraft sabotage, hostage taking, or the provision of
material support or resources (as defined in Section 23394 of title 18) for such

an act if such act or provision of material support is engaged in by an official,
employee, or agent of such foreign state [emphasis added].

The magistrate judge hearing the Rubin case concluded that the Hamas
bombing was indeed an extrajudicial killing and that Iran provided material
support for the act, thus triggering the application of Section 1605% terrorism
exception to foreign sovereign immunity."* The existence of an exception to
Iran’ sovereign immunity thus provided the court with subject matter juris-
diction over Iran pursuant to 28 U.S.C. 1330(a), which provides to district
courts jurisdiction in civil actions where a sovereign is not entitled to immu-
nity pursuant to Section 1605 exemptions.'

Iran failed to appear in defense against plaintiffs’ claims and after consoli-
dation of this and another case arising from the same incident, the United
States District Court for the District of Columbia entered a default judgment
against Iran.'® The plaintiffs in the consolidated case then sought to execute
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against that judgment through an attachment citation. In particular, the plain-
tifls sought to attach items of Iranian cultural heritage that several museums,
mcluding the University of Chicago and the Field Museum of Natural History,
are currently holding on loan for purpose of philological and archaeological
study, or claim to own outright.'” These items include the Persepolis Fortifica-
tion Texts and the Chogha Mish collection."

Restrictive Theory of Sovereign Immunity and Attachment
[n order to attach these artifacts, the plaintiffs had to assert jurisdiction over
the collections. In an effort to do so, they invoked the Terrorism Risk Insur-
ance Act of 2002 (TRIA) and Section 1610 of the FSIA. " However, as with
immunity from jurisdiction in the plenary case, the plaintiffs must overcome
immunity of the sovereigns property in attachment proceedings. This is a
relatively recent departure from sovereign immunity jurisprudence. For over
a century and a hall sovereigns enjoyed complete immunity subject to no
limitations; this was an established practice in the form of judicial delerence
lo requests for immunity to sovereigns by the Executive Branch. This was
clone as a matter of “grace and comity,” not constitutional restriction.” As the
Exccutive Branch agency in charge of requests to grant immunity from suit
to foreign sovereigns, the State Department supplanted complete sovereign
immunity with the “restrictive theory” of sovereign immunity in 1952.%'
Under the restrictive theory, “immunity is confined to suits involving the
[oreign sovereign’s public acts, and does not extend to cases arising out of a
lorcign state’s strictly commercial acts.” However, this restriction on sover-
cign immunity applied only to jurisdictional immunity and “did nothing to
modify the complete immunity enjoyed by forcign sovereigns from execution

»23

aganst their property.”” After two decades of applying the restrictive theory
on a case by case basis, and to ensure that an cvenhanded judicial approach
absent political influences would be applicd 1o immunity cases, the theory
was codilied in 1976 as the Foreign Sovercign lmmunities Act.”

The F5IA did not just codify the restrictive theory for jurisdictional immu-
nity, but also “madihed the rule barring execution against a foreign stale’s
property by “partially lowering the barrier of immunity from exccution, so as
to- make this immunity conform more closely with the provisions on jurisdic-
tional immunity in the bill ' H.R. Rep. No. 94-1487 at 27 (emphasis added).
Thus a forcign sovereigns commercial activity became the standard 1o defeat

both immunity rom jurisdiction and immunity from attachment. However,
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“immunity from execution is nevertheless narrower than jurisdictional immu-
nity”® In citing to DeLetelier v. Republic of Chile, the Connecticut Bank of Com-
merce court stated:

The court concluded that Congress intended to lift immunity from execution
only “in part,” that it did not intend to reverse completely the historical and
international antipathy to executing against a foreign state’s property even
in cases where a judgment could be had on the merits. Id. It attributed the
differences in phrasing between the jurisdictional (§ 1605) and the execution (8
1610) immunity sections in the FSIA to a deliberate choice to narrow the scope
of immunity from execution.”’

In the DeLetelier case, the plaintiffs were able to obtain a judgment against
Chile, avoiding the sovereign immunity bar, but were unable to execute
against the property sought for attachment. The court phrased its understand-
ing of this result in terms of Congress’ purpose for the FSIA: “since it was not
Congress’ purpose to lift execution immunity wholly and completely, a right
without a remedy does exist.””® The Deletelier court thus recognized that it is
more difficult to overcome the immunity burden when attempting to attach
foreign sovereign property than it is in obtaining jurisdiction in the plenary
case against the sovereign. The Justice Department explained the rationale for
the “very circumscribed nature of the lifting of the ordinary immunity of for-
eign sovereign property” in its second Statement of Interest.” According to the
statement, “judicial incursion on a foreign sovereign’s property is often likely
to be far more problematic from a foreign relations point of view than simply
requiring the sovereign to appear to defend a lawsuit on the merits.”

Standing under FSIA Section 1610 and Waiver

The Rubin plaintiffs sought to execute under FSIA Sections 1609 and 1610
(a)(7) and (H(1). Section 1609 is the basis for an immunity from attachment
and execution of property proceeding.” Section 1610 then goes on to discuss
immunity waiver, “used for a commercial activity in the United States, shall
not be immune from attachment in aid of execution, or from execution, upon
a judgment entered by a court of the United States or of a State after the effec-
tive date of this Act.”

The interpretation as to who has standing to assert the Section 1609 immu-
nity from attachment defense is a hotly contested issue in the Rubin case.
The plaintiffs claim that only the foreign sovereign may assert immunity from
attachment of its property, while the Citation Respondent museums contend
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that attachment immunity runs with the property itself. Essentially the plain-
tilfs claim that since lran never appearcd belore the couit to assert an attach-
ment from immunity defense, that defense is waived. This argument is made
hased on affirmative defense jurisprudence, where plaintiffs assert that attach-
ment immunity is an atfirmative delense that must be pleaded, or else it is
waived as per Rule 8 of the Federal Rules of Civil Procedure.

However, the Citation Respondent museurns contend that attachment immu-
nity is not an atfirmative defense that needs to be asserted by the foreign sover-
eign, but should be considered by the court as a matter of course to effect subject
matter jurisdiction. The argument put forth by the Citation Respondents is that
the Rubin plaintiffs should not be relieved of their burden under FSIA Section
1610 to prove that the property is not immune solely because the sovereign
nation against whom judgment was entered does not appear helore the court.
Immunity from attachment should run with the property itsell in attachment
proceedings, not with the party against whom the judgment is entered.

In a ruling on a partial summary judgment motion by the plaintifls seeking
to establish that no party ether than Llran may assert the sovereign immunity
delenses under Sections 1609 and 1610, the magistrate judge sided with the
plaintifts and held that immunity {rom atachment is an allirmative defense. ™
The judge based his ruling on Rule 8(¢) of the Federal Rules of Civil Procedure,
and stated that “various forms of immunity have heen held hy federal courts to he
allirmative defenses under Rule 8(c).™"' The Second Statcment of Interest of the
United States offers an instructive assessment and correction of the judges erro-
neous application of Rule 8(¢) to attachment immunity. ™ Further, the judge relies
on a House Report which stated that foreign sovereign immunity was enacted by
Congress 10 be “an affirmative defense which must be specially pleaded ™

However, the judge’s reliance on the legislative history in this respect may
be misguided as “the statement in the legislative history that sovereign immu-
nity is an allirmative defense which must be pleaded and proven by the party
asserting it, HLR. Rep. No. 1487 at 17, 1976 U.S. Code Cong. & Ad. News

» 30

at 6616, is not entirely accurate (emphasis added).””™ The Supreme Couwrt in
Verlinden BV, v. Central Bunk of Nigeria, reviewing the same report, had a differ-
ent and more reasoned interpretation of the defense under FSIA than that of
the magistrate judge. The Verlinden court understood the legisiative history to
reler to immunity lrom suit as an affirmative defense, with no mention made
ol immunity from attachment. The court also recognized that “subject-matter

jurisdiction turns on the existence of an exception to foreign sovereign immunity.
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... Accordingly, even if the foreign state does not enter an appearance to assert an
immunity defense, a district court still must determine that immunity is unavail-
able under the Act.”” Thus Verlinden established that the court has an indepen-
dent obligation to assess its own jurisdiction in sovereign immunity cases.

Similarly, the court in Walker Intl Holdings Ltd. v. Republic of Congo held that
it was not the sole right of the foreign sovereign to urge the court to consider
available immunity for sovereign property. The court in Walker was “unable
to find any authority for the proposition that it is the sovereign’s exclusive right
to raise the issue of sovereign immunity under the FSIA. In fact, the very
language of the FSIA makes clear that the [foreign state’s] presence is irrel-
evant.”® Addressing the relevance of the sovereign state$ presence and waiver,
the court held that *[njeither 28 U.S.C. §1610(a) nor (b) requires the presence
of the foreign sovereign or gives the sovereign exclusive standing to raise the
waiver element.””

The law of forfeiture may prove helpful in determining who has standing
to contest judicial seizure of property. As in attachment proceedings, forfeiture
proceedings may involve one party who holds an interest in property and
ceeks to contest the seizure thereof. According to United States v. Stxty Thou-
sand Dollars ($60,000.00) in United States Currency, “to have standing to contest
a forfeiture, one must be a claimant.”* A claimant “is one who claims to own
the article or merchandise or to have an interest therein.”* “It is not necessary
therefore that a claimant under the forfeiture statute allege ownership. A lesser
property interest such as possession creates standing.”

Since “the baseline presumption that Congress adopted under Section
1609 was that foreign sovereign property was to be treated as immune,” the
Rubin court, being authorized to take up the issue sua sponte by the decision
in Verlinden, should then make the conclusion that Iran is a foreign sovereign,
and as such, the Persian collections enjoy a presumption of immunity.

Overcoming the Presumption of Attachment Immunity for Sovereign Property

If the court does recognize the presumption of immunity accorded to the Persian
collections as detailed above, then according to Section 1610(aX(7), that baseline
presumption of immunity may be defeated with a showing that the sovereign
property is subject to commercial activity within U.S. jurisdiction. If this showing
can be made, then Section 1610(a)(7) will permit attachment of the sovereign
property. The FSIA defines “commercial activity” as “either a regular course of
commercial conduct or a particular commercial transaction or act.”™ Impor-
tantly, “Congress deliberately left the meaning open and . . . put [its] faith in the
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U.S. Courts to work out progressively, on a case-by-case basis . . . the distinc-

" A recent case that illuminates

tion between commercial and governmental.
the commercial activity exception to immunity from attachment is Republic of

Austria v Altmann.

Commercial Activity In Republic of Austria v Altmann, Austria was sued for
wrongful possession of several paintings by Gustav Klimt under the FSIA.
The plaintiff Altmann sued the Belvedere Gallery, which is part of the Aus-
trian National Gallery, for restitution of the paintings. In seeking to defeat the
baseline immunity that the Belvedere Gallery enjoys as part of the Austrian
National Gallery, the plaintiff offered evidence that the paintings were subject
to commercial activity and thus may be brought under the ambit of the FSIA
expropriation exception. In Altmann, the commercial activity in which the
gallery engaged in the United States was the “authoring, editing, and publish-
ing of a book entitled Klimts Women, as well as an English-language guide-
book, containing photographs of the looted paintings.”™ Also, the fact that
the publication and marketing of the books was conducted in conjunction
with an exhibition featuring the expropriated Klimt paintings, led the court
to conclude that these activities did fall within the definition of “commercial
activity” under Section 1603(d).

Commercial versus Sovereign  The facts in Malewicz v. City of Amsterdam, another
case that delves into the commercial activity exception, are closer to that of
the Rubin litigation. The Malewicz heirs as plaintifts brought an expropriation
suit, with jurisdiction arising under the FSIA, against the City of Amsterdam
after the city loaned 14 pieces of the Malewicz collection to the Solomon R.
Guggenheim Museum in New York and the Menil Collection in Houston,
The court interpreted commercial activity as defined in Sections 1610(a)
and 1603(e) to mecan “[i]f the activity is one in which a private person could
cngage, it is not entitled to immunity.™" While this qualification would seem
to create a hole through which some transactions may avoid being deemed
commercial if not connected with trade and traffic or commerce {(such as an
Iranian loan of artifacts which are never displayed and only subject to schol-
arly research), the Malewicz court found a loan of artwork which would be
displayed to be not sovereign, thus commercial.**

Substantial Contacts As mentioned above, the court did not reach the second
clement of the full definition of commercial activity (“substantial contacts™)
provided by Section 1603(¢) since the court was able to deny the City of
Amsterdam’s motion to dismiss based on the satisfaction of the first element
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under that section (“commercial activity”). The court did mention, however,
that contacts involved in an international museum loan need to be explored to |
determine if they are “substantial” within the meaning of Section 1603(e). The
court acknowledged that the City of Amsterdam’s contacts with the American
museum could have been “insubstantial and insufficient to expose it to FSIA
jurisdiction,” and that “the possibility that such a minimal level of contact
will necessarily suffice to provide jurisdiction threatens to chill the entire
international exchange program.” Thus, despite its unforgiving take on the
“commercial activity” element of Section 1603(e), the Malewicz decision leaves
open the potential for museums to avoid Section 1610’ commercial activity
exception if the sovereign’s contacts are not deemed “substantial” within the
meaning of Section 1603(e) and the courts interpretation of that section.

At the other end of the spectrum, the court in Stena Rederi AB v. Comision de
Contratos held that “a single contract or course of dealing executed within this
nation’s boundaries typically will constitute commercial activity carried on in
the United States.”* However, the actual loan transaction in the Rubin litiga-
tion, for which there is no record, and may have been comprised of little more
than a handshake, occurred in Iran at the time of the excavation of the col-
Jections 30 and 60 years ago. It then remains to be decided whether the mere
presence of ancient Persian artifacts at an American museur will constitute
substantial contacts to establish commercial activity.

Commercial Activity and Rubin The Rubin plaintiffs claim that the Persepolis
Fortification texts and the Chogha Mish collections have been subject to
commercial activity in the United States by means of publications based on
research of the collections. However, as attested to by affidavits of Curator
Raymond Tindel and Professor Matthew Stolper of the Oriental Institute at the
University of Chicago, the published works regarding the Persian collections
were purely scholarly in nature and purpose, and could not be construed as
2 commercial endeavor.”® Further, the Institute does not charge an admission
fee, and the collections themselves are not displayed nor made the subject of
any commercial use or activity.”"

Similarly, the Rubin plaintiffs should not be able to meet the substantial
contacts requirement under the commercial activity exception. The only con-
tacts that have been made between Iran and the Citation Respondent muse-
ums include the original expeditions to Persepolis and Chogha Mish in the
1930s and 1960s respectively to recover the artifacts, and a 2004 letter con-
firming the return of 300 pieces of the collection and other future transfers
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back to Iran upon completion of study. In no way can these contacts be con-
sidered “substantial” within the meaning of Section 1603(e) and ultimately the
commercial activity exception under Section 1610.

Attachment of Regulated Property: Section 1610(f)(1)

Even if the loan of the Chogha Mish and the Persepolis Fortification tablets
from Iran to the University of Chicago and other cultural institutions could
be construed as commercial in nature, the commercial activity exception does
not authorize the attachment of regulated property™ Congress prescribed for
this category of property the coverage of Section 1610(f)(1). The Chogha Mish
collection, by virtue of its committal to the purview of the Iran-U.S. Claims Tri-
bunal in The Hague, and the Persepolis collection, through license requirements
established by the Office of Foreign Assets Control,” are subject to government
regulations which take them beyond the scope of the commercial activity excep-
tion. If Section 1610(a)(7), the commercial activity exception, were permitted to
deal with regulated property, then 1610(f)(1) would be “superflucus.”

In Flatow v. Islamic Republic of Iran, the court ruled on the applicability of
the commercial activity exception to blocked accounts. The court held that
the commercial activity exception did not apply to a bank account contain-
ing diplomatic funds because the account was licensed by OFAC and thus
regulated under IEEPA.>* According to the court, because the account was
regulated by OFAC, “if the President had not exercised his authority to waive
its requirements, the plain terms of Section 1610(D(1)(A) appear to cover this
account.”” The court went on to conclude that “if this Court were to construe
Section 1610(a)(7) to permit the attachment of blocked Iranian accounts, this
interpretation would render Section 1610(f)(1)(A) superfluous.”®

It thus becomes clear that the two sections were meant for the attachment
of two distinct categories of property. Property that seemingly fits within the
commercial activity exception will rather be couched within 1610(f)(1) if reg-
ulated under the IEEPA. The Persian collections, subject to export licenses
from OFAC for transfer back to Iran, fits within the latter. It may be important
to note that while the property at issue in Flatow was “blocked,” according to
the court’s reasoning and plain terms of Section 1610(f)(1), any regulation,
including license requirements under OFAC, would fall under the purview
of that section. Artachment of property that is currently subject to Iran-U.S.
claims tribunal actions would represent the negative foreign policy implica-
tions that the Presidential waiver seeks to prevent.”
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Terrorism Risk Insurance Act

Another method by which to attach assets under the FSIA is the Terrorism
Risk Insurance Act, or TRIA, Pub. L. No. 107-297, 116 Stat. 2322 (Nov. 26,
2002). Codified as a note to Section 1610 of the FSIA, TRIA was enacted
to “deal comprehensively with the problem of enforcement of judgments
rendered on behalf of victims of terrorism in any court of competent juris-
diction by enabling them to satisfy such judgments through the attachment
of blocked assets of terrorist parties.”® Section 201 of the Act discusses the
means by which victims of terrorism may execute against such assets.

Section 201 and the Attachment of “Blocked Assets”
The legislative history of the Act suggests that “the purpose of Section 201
was Lo provide justice to terrorist victims, to hold terrorist states accountable
for their crimes and to deter them from perpetrating acts of terrorism against
American citizens in the future.”” TRIA operates in conjunction with actions
brought under the FSIA. Specifically, Section 201 of TRIA “addresses the
attachment of foreign property in connection with judgments obtained under
Section 1605(a)(7) of the FSIA against terrorists, terrorist organizations, and
State sponsors of terrorism.”®

A “blocked asset” under TRIA is defined as “any asset seized or frozen by the
United States under Section 5(b) of the Trading with the Enemy Act or under
sections 202 and 203 of the International Fmergency Fconomic Powers Act (50
U.S.C. 1701;1702) (emphasis added).”" As will be discussed below, the Persian
collections held by the Citation Respondent museums are not “blocked assets” as
defined by TRIA. In order for the collections to fit under the definition provided
by the Act, they would need to be seized or frozen by the United States.

Crisis and Resolution: The Effect on Iran's Assets and the

Rubin Plaintiffs’ Opportunities to Attach the Collections

In response to the 1979 seizure of the U.S. embassy in Iran and the ensuing
hostage crisis, and under the authority of the International Emergency Economic
Powers Act (IEEPA), the President of the United States imposed sanctions against
Iran through a series of Executive Orders.* Under one such order, Executive
Order 12170, President Carter ordered “blocked all property and interests in
property of the Government of Iran, its instrumentalities and controlled entities”
within the jurisdiction of the United States, or “which are or come within the
possession or control of persons subject to the jurisdiction of the United States.™”
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The property mentioned would have included some of the collections sought for
atachment by the Rubin plaitiffs, since these collections were claimed to be on
loan rom lran, and within the jurisdiction of the United States.

To lacilitate the sanctions programs, the Oflice of Foreign Assets Control
created the Tranian Assets Control Regulations (IACR)." The TACR prohibited
the transfer, payment, export, withdrawal, or other dealing with Iranian prop-
erty except as authorized.” With the end of the hostage crisis, and the sign-
ing of the Algiers Accords, the United States agreed to “restore the financial
position of Iran, insofar as possible, to that which existed prior to November
14, 1979 and further agreed ‘to commit itself to ensure the mobility and free

ERTIat]

transfer of all Tranian assets within its jurisdiction.”" Under this agreement,
the United States committed to arrange tor the transfer back to Iran of all
lranian assets located within U.S. jurisdiction. An lran-U.S. Claims Tribunal
was established in The Hague to facilitate this purpose, and [urther Executive
Orders consistent with the terms ol the Algiers Accord were issued. These
Executive Orders governed the process by which the United States would
transfer to escrow accounts previously “blocked assets” pursuant Lo claims set-
Uement procedure under the Accord.”” The Executive Order most applicable
to the Rubin plaintilfs and the Citation Respondent museums is Executive
Order 12281, Direction to Transfer Certain [ranian Government Assets.

This Executive Qrder effectively removed the “blocked” status from Ira-
nian assets within U.S. jurisdiction, including the Persepolis Fortification texts
and the Chogha Mish collections. Such assets could now “be transterred at
any time upon the request of the Government of Iran.™ Pursuant to such
requests and through the claims settlement process at The Hague, parts of the
collections were returned to Tran in 2004, Since the collections are no longer
“hlocked assets” according to Section 201 of TRIA, they are no longer attach-
able by judgment creditors, including the Rubin plaintiffs.

Regulation of Transactions Does Not “Block” Assets

The focus of the Rubin plaintiffs' attempts to attach the collections as “blocked
assets” under TRIA may then shift to Executive Order 13059, and others
implemented as part ol a wade embargo that have the effect of prohibiting
“commercial and financial transactions with Tran, including for example, the
exportation of goods 1o lran.”” However, these orders do not have the effect
ol prohibiting the transler of the collections as “blocked asscets™ or otherwise.
They are simply “an excrcise of the Presidents power under 1IEEPA to regulate
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transactions with foreign countries.” The Rubin plaintiffs may place empha-
sis on the fact that in 2004, the Citation Respondents needed to procure a
license from OFAC to export the collections back to Iran. The plaintiffs may
believe that the need for a license evidences the fact that the collections are
blocked assets. However, as the Statement of Interest of the United States
explains, “[a]lthough OFAC issued a license . . . authorizing this transfer to
take place . . . the license evidences only that certain transactions, such as the
exportation of goods to Iran, require authorization.”” This is not to say that
the artifacts are blocked under the Iranian Assets Control Regulations.

UN Convention on Attachment Immunity

Section 1610 of the FSIA and the TRIA were intended to compensate victims of
terrorism with attachment of assets of the terrorist party. However, the assets that
Congress likely had in mind are frozen bank accounts and real property subject
to seizure, not objects of cultural heritage. Interestingly, though, international law
has attempted to speak to this issue through the adoption of a multilateral treaty,
Adopted in 2004, the UN Convention on the Jurisdictional Immunities of States
and Their Property opened for signature on January 17, 2005, and, under Article
28, will remain open until January 17, 2007. Seventeen states have signed the
Convention, with only one ratification; the United States is not a signatory. In
order to come into force, however, thirty states need to ratify the Convention.

In its general statement on immunity, Article 5 of the Convention makes it
clear that “a State enjbys immunity, in respect of itself and its property, from the
jurisdiction of the courts of another State subject to the provisions of the present
Convention.”” This statement is very similar to FSIA Sections 1604 (immunity
from jurisdiction) and 1609 (immunity from attachment). Also like the FSIA,
commercial activity is an exception to general attachment immunity. However,
there is a significant departure from the FSIA in the Convention. Article 21(1)(d)
provides for a specific carve-out that is essential to the protection of cultural heri-
tage. That article states:

Property forming part of the cultural heritage of the State or part of its archives

and not placed or intended to be placed on sale shall not be considered as

property specifically in use or intended for use by the State for other than
government non-commercial purposes under article 19(c).

Under this Article, a distinction is made between objects of cultural heri-
tage that are intentionally placed into the stream of commerce and pieces of
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cultural heritage that were never intended to be removed from academia and
collective social and cuitural importance.

Perhaps the United States may take heed of the wisdom garnered by the
Convention in creating attachment immunity for cultural heritage, especially
in light of the present litigation and the implication thereto that cultural heri-
tage could be judicially converted and privatized.

Conclusion

The Oriental Institute at the University of Chicago and other cultural institu-
lions should be granted standing to assert the immunity defenses on behalf
of the cultural heritage res. In attachment proceedings, immunity should run
with the property, allowing any interested party to bring available defenses to
the attention ol the court. The University of Chicago, maintaining a posses-
sory interest in the Persian collections, should be deemed an interested party
and allowed to assert such defenses. Then based on the foregoing analysis
of the FSIA and TRIA, the Rubin plaintiffs should not be able to defeat the
immunity provided to the sovereign property under the FSIA.

Even if judgment creditors could evade immunity from attachment, cultural
property should not be considered assets attachable in execution of judgment.
Reason and even the old canon of ¢jusdem generis stand firmly against holding
otherwise. Execution of judgment in federal court is implemented according to
the laws of the state in which the district court sits.”” The attachment proceed-
ings brought against the University of Chicago maintained jurisdiction in the
Northern District of Winois. Thus, the laws applicable to judgment executions
in the instant case are that of the state of Winois.” Judgment exceation is there-
fore guided by 735 ILCS 5/12-112, "What liable o enforcement.” Purstant o
Section 12-112. “lalll the lands, tenements, real estate, goods and chattels . . ol
cvery person against whom any judgment has been or shall be hereafter entered
inany court . . . shall he liable to be sold upon . . . judgment.””

Cultural heritage should not be included among this list of atachable
assets. Cultural heritage is distinet from objects of art and antiguity that have
heen willfully placed into the stream of commerce. To the latier belongs art as
embraced in the traditional sense by consumerism: paintings, prints, modern
sculpture, and even privately held antiquities placed on the open market. The
readily commercialized nature of such objects may place them squarely within
the ambit of assets liahle to enforcement. However, a distinction should be
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made for objects of cultural heritage, as was done in the UN Convention. Such
objects should not be viewed as “goods and chattels” freely subject to attach-
ment as are those assets liable to enforcement. Like the Persepolis Fortifica-
tion texts and the Chogha Mish collection, cultural heritage is the physical
embodiment of culture, the byproduct of a people, not an individual, and thus
must not be attachable at the request of one private individual or party.

Update

Since completion of this article, U.S. District Judge Blanche Manning ruled on
June 22, 2006, that the University of Chicago could not assert the sovereign
immunity defense for Iran, holding that only Iran as sovereign could assert
such a defense.” Relying on Magistrate Judge Martin Ashman’s interpretation
of Powers v. Ohio (499 U.S. 400 (1991)), the case on point allowing for third
parties to assert the rights of an absent party, Judge Manning held that the
University of Chicago did not meet the two-part test allowing for a proxy
defense.”” After this unfavorable ruling for protection of the Persepolis frag-
ments and Chogha Mish collection, Iran decided to enter an appearance in the
case (o assert its immunity defense. In light of Iran’s appearance, the artifacts
should be secure from attachment.

However, other similarly held cultural artifacts around the country could
be subject to similar attachment proceedings, potentially leading to further
litigation over attachment of cultural heritage to civil judgments. Judge Man-
nings decision makes such litigation potentially more favorable for plaintiffs
seeking to privatize cultural heritage through attachment proceedings when
the sovereign state does not appear to assert its immunity defense.
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