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Rights and wrongs: Jefferson, slavery,
and philosophical quandaries

CHARLES L. GRISWOLD, JR.

Such is the government for which philosophy has been searching, and humanity
been sighing, from the most remote ages. Such are the republican governments
which it is the glory of America to have invented, and her unrivalled happiness
1O POSSEss. James Madison'

Americans! your republican politics, not less than your republican religion, are
flagrantly inconsistent. Frederick Douglass®

The civil status of a contradiction, or its status in civil life: there is the philo-
sophical problem. Ludwig Wittgenstein®

The vocabulary of rights constitutes a continuous thread through the
maze of contemporary American political culture. So pervasive is that

The research for this chaprer was supported by a grant from the Faculty Research Program
in the Social Sciences, Humanities, and Education at Howard University and a fellowship
from the National Endowment of the Humanities. The final draft was completed during
my term as a Fellow at the Woodrow Wilson Center. [ am grateful to all these sources for
their support. Earlier drafes benefitted greatly from comments offered by the members of
the working group composed of the other contributors to this volume (as well as J. G. A.
Pocock). Bill Galston’s detailed suggestions were especially welcome, Knud Haakonssen’s
editorial and philosophical points led to many improvements as well. My thanks also to
Howard DeLong, a lengthy correspondence with whoin has been extremely useful, and to
Lance Banning, Howard McGary, and David Roochnik for helpful comments. T bear sole
responsibility for any errors remaining in this chapter,

"Essay in the National Gazette, 20 February 1792, in The Papers of James Madison, ed.
Robert A. Rutland ct al. (Charlottesville: University of Virginia Press, 1983), 14: 234,
* “Fourth of July Oration” (1852) in What Country Have 12: Political Writings by Black

Amtericans, ed. H. J. Storing (New York: St. Martin’s Press, 1970), 35.
' Philosophical Investigations, 1. 125, 3d ed., trans. G. E. M. Anscombe (New York:
Macmillan, 1968).
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vocabulary that mutually exclusive sides of the same issue are normally ar-
gued by appeals to rights. The abortion debate is a prominent example. Po-
sitions on every issue, no matter how seemingly trivial, follow a similar
pattern. Jefferson’s open-ended list of rights in the Declaration of Inde-
pendence seems now to stretch on indefinitely,* indeed beyond the human
species to animals and even nonliving entities. Correspondingly, we have
not wanted for laments about the perceived vacuousness of contemporary
rights discourse, or for judgments that rights discoursc is inherently cor-
rupt.’ Natural rights, we are told, are both cause and effect of a disinte-
grating society lacking any shared sense of community values. The bill of
particulars continues further: Rights talk supplies no rational way of me-
diating disputes, and as a consequence, power politics (exercised through
the megabureaucracies, the media, and “popular movements” led by al-
truistic, dedicated activists) replaces deliberation; rights talk fuels an end-
less culture of litigation, and of hopelessly arcane (not to mention
expensive) legal interpretation; in practice it amounts to little more than a
rationalization of the oppression of the poor and powerless by the rich and
powerful; it is founded on epistemological and theological assump-
tions that were prevalent in the early Enlightcnment but are now dis-
credited.

Whether to abandon a key phrase in the vocabulary of American
republicanism—an unlikely prospect, to be sure—or to attempt a restric-
tion of its scope will depend in part on how we understand the past from
which that vocabulary springs.® Some who sce our present discourse as

* I refer to the beginning of the Dectaration’s second parageaph: “We hold these truths to be
self-evident: that all men are created equals that they are endowed by their creator with in-
herent & inalicnable rights; that among these are life, liberty, & the pursuit of happiness”
(emphasis added). From Jefferson’s Antobiography, in Thomas Jefferson: Writings, ed.
Merrill D. Peterson (New York: Library of America, 1984), 19, Unless otherwise noted, all
page references to Jefferson’s writings in this chaprer are to Peterson’s edition.

¥ The best known recent indictment along the latrer lines is offered by Alasdair MacIntyre,
After Virtue (Notre Dame: University of Notre Dame Press, 1984), chaps. 5—6. As the
following sentences in my text suggest, criticisms have also been made from a number of
other perspectives stretching from the Marxist to the postmodernist. See, for example,
M. Horkheimer and T. W. Adorno’s Dialectic of Enlightenment, trans. §. Camming (New
York: Herder and Herder, 1972), 85 passim. Also relevant here is Mark Tushnet’s “An
Essay on Rights,” Texas Law Review 62 (1984): 1363—1403.

¢ One could, of course, set out a view of justice that claims to articulate systematically the
intuitions of the public culture of a democratic socicty, without engaging in further
historical excavation. Compare John Rawls’s “Justice as Fairness; Political, not Meta-
physical,” Philosophy and Public Affairs 14 (1985): 225: “Justice as fairness is a political
conception in part because it starts from within a certain political tradition” (Rawls's
discussion makes it plain that the American tradition is at issuc), But the selection of the
supposedly representative intuitions risks being one sided, as William Galston points out
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corrupt tend to think of the disease as coeval with the American founding
and even further as rooted in the poverty or impracticality of rights
discourse altogether. This type of argument is advanced not only by
Maclntyre but also by the *‘classical” critics of that vocabulary, namely,
Hume, Burke, Bentham, Hegel, and Marx. No amount of adjusting or
restricting and no amount of reversion to “original” rights schemas could,
the argument goes, relieve us of the burdens imposed by the vocabulary.
Thus the poverty of rights talk may be graphically illustrated (and this
point becomes crucial for my purposes here) by the fact that the architects
of classical American liberalism—Jefferson, Madison, Washington, to
mention only a few—owned slaves. From Marx’s standpoint in partic-
ular, the failure thus signaled is not one of implementation of rights talk;
slavery is simply an especially graphic illustration of the inner collusion
between the “ideology” of “natural rights” and oppression.”

The fact that America’s treatment of blacks is as much a part of our
heritage as the principles of the Declaration of Independence—a heritage
whose inner tension continues to be felt in myriad ways—may be inter-
preted in a more benign way. As Jefterson, Douglass (by 1852), and many
others have argued, the American history of oppression represents the
privation, not the negation, of the culture of rights defined by the Dec-
laration and embedded in the Constitution. The poverty (if indeed it is
such) of contemporary American political discourse might be taken as
an indictment not of rights talk as such but rather of our decayed un-
derstanding of what such tafk was meant to accomplish. Our current
appeals to rights to justify contrary positions on every issue imaginable
may be taken as the consequence of mistaken notions as to how rights
are best implemented legally and institutionally. The theory of rights has
nevertheless done valuable work in the past and can do so again. From
this standpoint, definitional questions as well as questions of implemen-
tation must be addressed in saving the theory.

The issue of efficacious implementation is as old as the debates about
the Bill of Rights. Obviously, the Bill of Rights has been central to the

in “Pluralism and Social Unity,” Ethics 99 (1989): 725 passim: “But is the absolute
priority of freedom over truth [entailed by Rawls’s theory] really the polestar of liberal-
democratic public culture?” Rawls distorts “our shared understandings,” which include
holding (contra Rawls) the principles of the Declaration of Independence to be universal
truths.

" See Marx’s discussion of the constitution of Pennsylvania in “Bruno Baucr, Die Juden-
frage,” in Karl Marx: Early Writings, trans. ‘T, B. Bottomore (New York: McGraw-Hill,
1964), 23—6 and context.
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dominance of the language of rights in American culture, cspcci?l}y in
this century.® “Publius’s” qualms as articulated in Federalist 84 anticipate
later objections, and possibly prophesy correctly the develo‘pme.nts just
lamented. Two of Publius’s points are relevant here: Thej hrsrt is com-
pressed into the statement that in the body of the Constitu.non (including
the preamble) we have “a better recognition of [_)0pu13r rlg}llts than vol-
umes of those aphorisms which make the principal figure in several ‘of
our State bills of rights and which would sound much better in a treatise
of ethics than in a constitution of government.” In other .words, enu-
meration of rights is too theoretical a project for a working political
document. The conceptual and semantic complexities render any <st'1ch
enumeration more properly the subject of philosophical than 'polxtacal
discourse. In a political context, enumeration leads to arcane interpre-
tation and, we may infer, invites multiplication of “rights” x.nmll thcy fili
“yolumes.” The dangers are particularly pressing given the.mtrms]c am-
higuity of language against which Publius warns in I*edc.’ralzsz 37, and a.ll
the more so when combined with our natural propensity to dxsagrgc. in
political matters.'” As Publius goes on to say in Federalist 8‘4, clleﬁ1_1|t10n
of a right is in the abstract virtually impossible: “Who can give it [Illfertiy
of the press] any definition which would not lelave the utmost ]atl.tuc e
for evasion?” (p. 514). Inberently fine distinct10n§ better suited for' a
treatise on ethics provide occasion for political conflict ansi even, Publius
warns in no. 84, for perversely standing intentions on their head: enum-
erating rights may be taken to imply that thf: federla:l government hgs
authority in arcas where it bas none (pp. 05'13—14.). Language that is
tidy in theory becomes exceedingly messy in prflctlce. . . |

The foregoing objections to inclusion of a Bill ’of Rights in thc. Con-
stitution may be said to concern the implementation of a conception of
justice. The existence of these rights is not debated (and presumably was

i i rhi int, see Mi n’s A Machine That Would Go
8 For some discussion of this point, see I\:ilchacl Kammen’s } / o
O?Etse;f: ‘The Constitution in American Culture (New York: Vintage Books, 1987), 336
Se. ) . - .
® The Federalist Papers, ed. Clinton Rossiter (New York: New Amcrican Library, 1961),
13. Subsequent references are to this edition. ) o ]
0 go impurCZis?: is language that “when the Almighty himsclf condescends to address mand
kind in their own language, his meaning, luminous as it must be, is rcndcu:ed dim ‘:»mf
doubtful by the cloudy medium through which it is communicated” (p. 229). On disa-
2 see Federalist 10, p. 79. _ _ ' ‘ -
1 %:)(}erfr:ir:lt;e],“discussion of the Federalist’s criticisms of inclusion of a Bill of Rights, S;L
Gordon S. Wood, The Creation of the American Republic 1776--1787 {Chapel Hill:
University of North Carolina Press, 1969), 536-43.
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apgreed on by Federalists and Anti-Federalists); what is at issue is the
proper way of puiting theory into practice.'® If, in Lincolnian spirit, we
conceive of the Constitution as a “machine,”"’ geared toward imple-
menting (as the preamble suggests) “justice” understood in accord with
a theory of natural rights—say, a theory of the sort articulated in the
Declaration of Independence—the problem Publius is flagging may be
thought of as a second-order theoretical issue, namely, the issue as to
how a (first order) theory of justice is to be put into practice (the latter
understood concretely enough to include a complex historical setting).
The question is one of the appropriate “inventions of prudence” (Fed-
eralist 51).

The problem of implementing a theory of rights in a concrete, suitably
messy historical situation—say, a situation that includes a well-
entrenched system of slavery, a struggling economy, the threat of civil
war or at least of widespread faction, and possibly a renewed war with
a powerful cnemy-—may seem to be not a philosophical but a technical
or strategic matter. Such is not the case, however. 1 have referred to
Publius’s remark in no. 37 concerning the intrinsic equivocality and im-
precision of words. He also speaks there of the immense complexity of
the “works of nature,”' the intrinsic obscurity of the “institutions of
man,” and the limitations of the human understanding. Publius is explicit
that these facts about the world and human beings have political impli-
cations: ““We must perceive the necessity of moderating still further our
expectations and hopes from the efforts of human sagacity” (p. 228).
Publius’s warnings against inclusion of a Bill of Rights in the Constitution
are immediately followed, in the final number of the Federalist, with an
emphatic recommendation of the virtues of moderation and prudence in
light of human imperfection (p. $23); the improbability that an equally
auspicious historical juncture will recur; and a general reflection, taken
directly from Hume, on the sheer difficulty and length of the process of
trial and error by which societies gradually learn to govern themselves.

"* References to natural rights and narural law in the Federalist are to be found in 3

(p. 37), 28 (p. 180), 40 {p. 253), 43 (pp. 279-80), S (pp. 324-35). pd o nos. 2

* Borrowing from the title of Kammen’s A Machine That Would Go of Itself. 'The rela-
tionship b_ctwccn the Declaration and the Constitution is controversial, of course. For
argument in support of the proposition being advanced, sce Morton White, Philosophy
the Federalist, and the Constitution (New York: Oxford University Press ,1987) 30-1,

y 211 passim. ’ ' ,
Among yvhich is the human mind: “The faculties of the mind itself have never yet becn
distinguished and defined with satisfactory precision by all the efforts of the most acute
and metaphysical philosophers” {p. 227), )
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Thus Publius’s fears about a separate Bill of Rights and, more generally,
his repeated recommendation of prudence and moderation—the political
virtues in the Federalist—are heavily committed philosophically.

The “second order” issue concerning the efficacious implementation
of rights theory is obviously linked to the ways in which that theory is
defined. It is possible for tensions to exist between the philosophical
assumptions of a rights theory and the assumptions governing the im-
plementation of that theory. Indeed, it is has been held that this is a
problem in the American founding itself.'

In this chapter | propose to focus on one key figure in the American
Enlightenment' who had a great deal to do with the formulation and
propagation of rights theory, who thought and wrote about the problem
of implementing that theory, and who did so with reference to the prob-
lem in the efforts in the post-Revolutionary period to implement the
theory, namely, slavery. To be sure, Jefferson was not present at the
Constitutional Convention, but he strongly supported the addition of a
Bill of Rights."” More broadly, if we read the Constitution (including the
Bill of Rights) as the “machine” intended to implement principles of
justice as broadly defined by the Declaration of Independence, we have
further warrant for focusing on Jefferson, Two of the three accomplish-
ments for which Jefferson wished to be remembered—authorship of the
Declaration and of the Virginia Statute for Religious Freedom—are
“rights” documents that have surcly done much more than affect our

15 For example, the calminating quotation from Hume in Federalist 85 confers a strong
Scottish tone on a cluster of themes concerning the virtues, human nature, political
institutions, history, knowledge, and nature that surround any theory as to how moral
theory ought to be practiced, The tension arises in part from the fact that Hume’s
arguments for prudence and moderation in politics are connected to an epistemology
that denies the existence of natural rights and natural law {understood as Locke under-
stood them), and indecd of the cntire social contract tradition. White concludes his
discussion of the Federalist with precisely this puzzle.

The American Enlightenment is a complicated affair, of course. Henry F. May, for
example, distinguishes four distinct phases, or at least types, of Enlightenment in the
carly cepublic. Sce The Enlightenment in America (New York: Oxford University Press,
1976). Thesc distinctions can be overlooked here.

See his letter to Madison of 20 December 1787 (pp. 915=16), the central points of which
are repeated in letters to James Alexander Douald, 7 February 1788 (p. 919), to Wash-
ington of 4 December 1788 (p. 930), to Francis Hopkinson of 13 March 1789 (p. 941),
and again to Madison on 15 March 1789 (pp. 943-44). Jefferson’s criticisms of the
Constitution's lack of a Bill of Rights became public knowledge and a topic of debate,
to which Jefferson responded in a letter to George Washington of 9 September 1792
{pp. 996-7). It is not clear whether Jefferson thought of the rights named in the Bill as
“natural” rights; at the very least the right to freedom of religion would scem to fall in
that category for him.

=

3
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recollection of Thomas Jefferson.'® Through them, as well as through his
regular invocations of “rights,” Jefferson has profoundly influenced the
creation of our culture of rights. Moreover, Jefferson wrote philosoph-
ically about the sources of rights theory as well as the “second order”
problem of implementing that theory. He provides us with a partly com-
pleted synthesis of ancient and modern thought intended as a hasis for
a sound affirmation of both the theory and the practice of rights. Jefferson
thus offers an excellent subject for reflection on these issues and a rea-
sonably generous window to the sources of American political culture."

As mentioned, Jefferson owned slaves, even as he wrote frequently
about slavery in ways that explicitly connect with the “how to implement
rights in a complex historical situation” issue. The latent inconsistency
between theory and practice here would not be so bothersome in the
case of lesser men who owned slaves. Jefterson, however, knew that
slaveowning was wrong in principle—on that point he did not waver—
and at odds with the ethical principles to which he had dedicated his
life." Jefferson’s famous passion for justice, outstanding intelligence,
well-documented strictness of morals and character, and tremendous
learning all heighten the inconsistency between his words and deeds—
an inconsistency to which he himself fully admitted and which has struck
many others then and now. The historical issues have, of course, been
extensively studied in the literature—indeed, an entire book has been
devoted to the topic, not to mention numerous articles and chapters of
other hooks.”' ’

'® See Jefferson’s own proposed epitaph, in Writings, 706.

1 use the tern window advisedly. A window provides a perspective to the spectacle on
the other side. At the same time, some windows make for better viewing than others,
® The issucs of moral principle and implementation of principle are evident in Jefferson’s
famous lerter to John Holmes of 22 April 1820: “I can say, with conscious truth, that
there is not a man on earth who would sacrifice more than 1 would to relieve us from
this heavy reproach, in any practicable way, The cession of that kind of property, for
so it is misnamed, 15 a bagatelle which would not cost me a second thought, if, in that
way, a general emancipation and expatriation could be cffected; and gradually, and with
due sacrifices, 1 think it might be. But as it is, we have the wolf by the cars, and we can
neither hold him, nor safely let him go. Justice is in one scale, and self-preservation in

the other” (p. 1434).

' The book referred to here is john C. Miller, The Wolf by the Ears: Thomas Jefferson
and Slavery (New York: Macmillan, 1977}, In addition to the works cited below, other
important studies on the topic include David B. Davis, Was Thomas Jefferson an Au-
thentic Enemry of Slavery? (Oxford: Oxford University Press, 1970), and his “Slavery
and ‘Progress,” ™ in Anti-slavery, Religion, and Reform: Essays in Memory of Roger
Anstey, ed. Christine Bolt and Seymour Drescher {Hamden, Conn.: Archon Baoks, 1980),
351-66; William W. Frechling, *“The Founding Fathers and Slavery,” American Historical
Review 77 (1972): 81--93; Bernard Bailyn, The Ideological Origins of the American
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My purpose in this chapter is not to reexamine the historical evidence
but to examine Jefferson’s philosophical synthesis that, as already sug-
gested, underlies his view about the nature of rights and their imple-
mentation in an imperfect world. It does not suffice to say that Jefferson’s
ownership of slaves and his stance toward the institution (and these two
issues are to be distinguished, as 1 shall argue) are a reflection of hypocrisy
and nothing more. For that judgment may well assume a theory as to
how a doctrine of natural rights is to be acted on—what it means to
stand on principle, in effect—that Jefferson did not share. In fact, Jef-
ferson self-consciously espoused a “prudential” theory of moral delib-
eration that committed him to take seriously the conceptual messiness
of concrete cases, the importance of the consequences of actions, and
other factors, He rejected the “immediatist” view of the resolution of
the slavery question to the effect that the moral thing to do under the
circumstances is to act on principle without regard for consequences.
Judged by that immediatist standard, Jefferson was a hypoicrite,_ an.d his
protestations to the contrary, philosophical or not, are raponahzatl(ms.
Analogous interpretive choices arise with respect to other Enligh.ttvfnment
figures, including John Locke.** My view is that Jefferson’s position c.h:-
serves to be taken seriously in its own right, however, before the hypocrisy
conclusion is drawn.?’

Revolution (Cambridge, Mass.: Harvard University Press, 197 1“), 232 ff john”I‘. Dlggms,
“Slavery, Race, and Equality: Jefferson and the [’gt.hos of the hnhg},)renfnent, Amer;caff
Quarterly 28 (1976): 206~28; C. B. Galbreath, “Thomas jcff_er§on~s Views on Sluvcr){,
Ohio Archeological and Historical Quarterly 34 (1925): 184-202. For some of the carlier
remarks about the divergence between the theory of the A{I]Crlcilnnf(?llnl.‘{lﬂg'ill]d American
practice, see Samuel Hopkins, “The Slave Trade and Slavery,” in Family Arnclfsl on
Slavery (Boston: Congregational Board of Publication, 1854), 613-24; innms Paine,
“African Slavery in America,” in Writings of Thomas Paine, ed. Moncure Conway (New
York: Putnam’s, 1894), 1:4-9. ) ) »
*In various ways, Locke parricipated in the slave trade. Sec Wayne (,.Iunstscr, ”L”w
Approaches to Locke and the Stave Trade,” Journal of the History of Ir‘lem 51 (19)())
199-216. Glausser discusses three explanatory schemes: (1)'thz\t ankcj s hchawry is u
personal moral lapse and nothing more; (2) that Locke’s writings provide some justifi-
cation for the stave trade, but only by a tortured logic at od(DIS with thc‘ccntr'le I.hrust. of
his theories; and (3) that his writings provide, as part (ff their very fabric, a ]usllﬁcutl()n
of slavery. Most readers of Jefferson choose the equivalent of (1), possibly with the
additional observation—the equivalent of (2)—that there are racist passages here and
there in Jefferson’s writings. ‘ g -
** The long juridical interpretation of the Bill of Rights and the framers’ intent also concerns
itsclf with the second-order issue. But given the disagreements \o\_rlth_m that tradition,
particularly with respect to slavery, we are com;?clled in order to adjllti}csxtc among them
to regress to the level of philosophical thgur)_f. See Robert McColley, Slavery and]e/"ff'-r:
sonian Virginia (Urbana: University of illinois Pres<s, 1973), 137, who notes that Justice
Taney thought that the Founders could not have intended the Declaration to apply to

It
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As an illustration of this last proposition, it may be pointed out that
the alternatives Jefferson understood himself to face on this question are
still with us in other forms. The debate between gradualists and imme-
diatists reproduces itself, for example, in carrent arguments about the
relative virtues and vices of an American policy of “constructive en-
gagement” versus “disengagement” toward South Africa.?* The immo-
rality of apartheid is not the issue; the issue concerns the right thing to
do by way of extirpating the institution.

My purpose is not to exculpate Jefferson but to understand his views,
allowing him as rich an argument as he demands, and in a way that
clicits philosophically the genuine tensions and complexities at play. 1
conclude that even when interpreted as generously as possible, Jefferson’s
rationale not just for his personal ownership of slaves but also for the
institution of slavery is unpersuasive. And I argue that this failure is
directly traceable to the underlying incoherence of his philosophical po-
sition, a position that is an attempted synthesis of Epicureanism and a
“moral sensc” theory of natural rights extracted in part from a “de-
mystified” Christianity.”* Jefferson’s synthesis of Epicurcan tranquillity,

btacks, for if they had, they (the Founders) would have been hypocrites. Taney’s decision
would follow if a certain theory about moral action is accepted; but that was not the
theory proposed by Jefferson, as we shall sce. David B. Davis notes in The Problen: of
Sluvery in the Age of the Revolution, 17701823 (Ithaca; Cornell University Press, 1975,
166, that in the 1830s to 1850s abolitionists cited Jefferson’s words in their favor, while
their opponents cited Jefferson’s deeds, ascribing the Declaration of Independence to
Jefferson’s youthful enthusiasm.

Moral philosophers have paid a good deal of attention recently to (he anti-Kantian view
that in reality moral reasoning is an extremely messy affair, little assisted by universal
rules and heavily infected with a spectrum of contingencies and variously valued goods
all of which must somchow be appropriately weighted and sorted. 1f theére are no clear
a priori rules for acting marally in an imperfect world, reflection on historical situations
as well as literary representations {especially those in drama) become important to un-
derstanding what it would mean 1o judge well. Mistory and Jiterature do not simply
provide illustrations for an abstract treatise in cthics; they provide an important exper-
tential basis for understanding the nature of moral judgment. Jefferson’s struggies with
slavery, then, seem to provide an excellent opportunity for understanding not only issues
in American political culture and history or issues in rights theory, but issues in moral
deliberation. This is particularly so because, since Kant, prudence has rarely been taken
by philosophers as a virtue, though ordinary language still preserves a moral connotation
of the term. For a sample of the discussion, see the papers in “Ethical Theory: Character
and Victue,” Midiwest Studies in Philosophy 13 (1988).

My intention is neither to write a short history of ideas that influenced Jefferson nor o
ignore the fact that he did not write a systematic treatise on ethics rigorously addressing
the issues in question. Hermeneutically, Ishall assume that Jefferson’s ideas on the issucs
to be examined should be reconstructed as though they might form a coherent whole
(an assumption that can be falsified), as parts, so ro speak, of a singic text that Jefferson

"~
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prudence, and moral sense collapses under the pressure of the slavery
issue.*®

The failure of his philosophical resources to meet the overwhelming
challenge of the day suggests, ultimately, that his notion of what it means
to be a “self” is unpersuasive. As my task in this paper is archeological,
[ cannot also explore the extent to which Jefferson’s philosophical failure
has affected us today. 1 limit myself to noting that although other figures
in the American founding would undoubtedly have found Jefferson’s
position bizarre or repugnant (or both), its constituent elements—the role
of science, the materialism, the origin of moral principles in natural

«

could have acknowledged as his “meaning” had he worked through his views more
systematically. The ideas in a single text may, of course, cvolge without a sacrifice 'of
unity—particulacly if the lacer ideas represent the full articulation of what their carlier
formulations aimed for. ] shall also attempt to take Jefferson at his word, as when he
claims to be an Epicurcan. Several of the themes central to my discussion—moral sense,
the existence of natural rights and the wrongness of slavery, and errors of (“”"":"T""""‘l
Christianity—scem constant from the carly to the late Jefferson (m‘shc case of rc!_lgmn,A
see the rclevant entries in Jefferson’s “Litcrary Commonplace Book™). For LllSC.llSSIUH n:t
the general hermeneutical issuc, sce the introduction to my Self-knowledge in Plato’s
Phaedrus (New Haven, Conn.: Yale University Press, 1986). At the same time, i gl'ﬂl}l‘
from the outser that evidence contrary to my interpretation can be found in Jetferson’s
writings; unfortunately, this is an obstacle that every interpretation of Jetferson must
face. My aim is to reconstruct a Jefferson so as to tell a coherent story that accounts for
the gist of Jefferson’s most important pronouncements on the issues 1 examine and that
takes seriously his self-understanding (none of which L’XCI}I({CS» the posmlu_llty that his
self-understanding is defective). | take the position that hlston.cal and g;xuon:ﬂ recon-
struction are inseparable in fruitful interpretation, On thali paint sce nghard Rorty’s
“The Historiography of Philosophy: Four Genres,” in Pht{oso[)l{y in History, u)l. R.
Rorty, |. B. Schneewind, and Quentin Skinver (Cambridge: Cambridge University Press,
30, 523, n. 1. . )

* ll\/?y a);gumcj;t may thus be taken as an interpretation of David B. Davis’s view th‘zll
“Negro slavery in the cighteenth and nincteenth ccnturlcs'posed a genuine moral problem
that reflected deep tensions in Western culture and involved the very mcaning of
America.” The Problem of Slavery in Western Culture (lthac:x: Curfleli Umvgrsny l’rcs:s‘,
1966), 28. The paradoxes I explore should be clisti|1g1n§hcd from Edn_mnd S. NI()rgnq s
point that it was “slavery that enabled Virginia to h(?l]l:is»h representative government i
a plantation society, slavery that transformed the Virginia of Governor Berkeley to the
Virginia of Jefferson, slavery that made the Virginians dare to speak a political tanguage
that magnified the rights of freemen, and slavery, thcrefo{c, that bn{t:ght Vlrg]x\xlz‘z{\s into
the same commonwealth political tradition with New Englanders.” Morgan, Slilvl(,’ry
and Freedom: The American Paradox,” fournal of Ameriagan Hlstor;v §9 '('1_972): 29,
Similarly, I do not mean to explore the paradox evident in Adam Smith’s argument
{echoed later by Toequeville) that “the c:mditipn gf a slave is better unflcr an arbi-
trary than under a free government” (An Inquiry into the Na‘lu‘re'ami Causes of 1{')(!
Wealth of Nations, 2 vols., ed. Roy H. Campbell and Andrcw_ §. Skinner [Indianapolis:
Liberty Press, 1981], 2: 587), or his argument that .sinv::ry is much more ‘dmlcult 'Lo
extirpate in a free society than one governed tyrm‘ml(‘:al%y (Lectures on }u({s[n'ndeme,
ed. Ronald L. Meek, David D). Raphacl, and Peter G. Stein [Indianapolis: Liberty Press,
1982], 186--7).
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passions or sentiments, the appeals to utility, the equation of happiness
with tranquillity, the privileging of the “private” over the “public”—are
widespread in both the Enlightenment and in contemporary modernity.

My discussion begins with Epicurean philosophy and Jefferson’s points
of intersection with it. Next comes a discussion of Jefferson’s ““supple-
ment” to Epicurus, that is, his “other regarding” moral sense theory and
his synthesis of Epicurus and moral sensc theory. The last part of the
first section serves as a transition to the issue of moral action in an
imperfect world and examines the differing “virtues of self” available to
Jefterson and his immediatist opponents on the slavery issue. In the
second section, | examine the implementation of Jefferson’s Epicurean
moral sense theory with respect to the problem of slavery—the “second
order issue” (the issuc as to how best to implement moral principle). I
also examine some boundary conditions on the invocation of prudence—
some taken from Jefferson’s “Opinion on the French Treaties” and others
stipulated by Jefferson himself (one concerns the importance of preserving
the Union; the other deals with the expatriation of the slaves). Then |
consider Jefferson’s ownership of staves and his words and deeds with
respect to the institution of slavery. In the third section 1 discuss the
difference between prudence and rationalization with specific reference
to Jefferson’s handling of the slavery issue; [ argue that Jefferson’s ra-
tionalization of his actions reveals the incoherence of his overal philo-
sophical synthesis. I conclude by briefly tracing the fault ine of Jefferson’s
attempted synthesis through his views on public service {including his
own service) and public education.

PRINCIPLES
“As you say of yourself, I too am an Epicurian.”?’

Lpicurus and Jefferson. After declaring himself an Epicurean in this letter
to William Short, Jefferson proceeds to show why Short’s understanding

7 Jetferson, letter of 31 October 1819, to William Short {p. 1430). Jefferson’s Epicurcanism
is stressed by Charles A. Miller, Jefferson and Nature: An Interpretation (Baltimore:
Johns Hopkins University Press, 1988), 23ff. For further discussion, see (in addition to
the sources cited below) Gilbert Chinard’s “Jefferson among the Philosophers,” Ethics
53 (1943): 255685 and Henry C. Montgomiery, “Epicurus at Monticello,” {Hlinois Stud-
ies in Language and Literature 58 (1969): 80~7. On the general issuc of the transmission
of Epicurus’s views, sce Howard Jones, The Epicurcan Tradition (New York: Routledge,
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of Epicurus is fundamentally wrong in its equation of indolence with
happiness. Jefferson provides an accurate if cxtremely skeletal summary
(some twenty years old, according to Jefferson’s own testimony in this
letter) of some central teachings of Epicurus. 1 flesh out the skeleton
somewhat as [ discuss the main points.

In Jefferson’s summary we are told, first, that happiness, understood
as frecdom from mental anxiety, is the aim of life. The summum bonum
is tranquillity, which is understood as the absence of mental anxicty
(ataraxia) and freedom from physical pain {aponia). This tranquillity
Epicurus takes to be pleasurable.”™ This is the linchpin of the system.
That happiness is the summum bonum is a fact determined by nature;
we are constructed as creatures whose chief aim is happiness so under-
stood.”” The desire for happiness is prerational, part of our affective
makeup. But nature does not give us a clear understanding of what
happiness consists of; reflection and experience are required to see that
the goods proposed by the imagination and the senses—wealth, power,
physical pleasure—do not yield happiness and must be restricted. Hap-
piness requires a comprehensive ordering of the soul so that all remaining
desires are satisfied. Thus the nature of happiness is not subjective, it is
something about which mistakes are systematically made, something that
requires self-knowledge to achieve. Epicurus is in this sense a rationalist:
our affective beliefs are dependent on our cognitive beliefs about self and

Chapman, Hall, 1989). On Lucretius, sce Woltgang B. Fleischmann, “The Debt of the
Enlightenment to Lucretius,” Studies on Voltaire and the Eigb{eenlb Ce_nfury 25 (1963):
631-43. My (and Jefferson’s) main source for Epicurus’s writings is Diogenes Lac_rtms.
‘The main points of Epicurus’s teaching that { am summarizing would have heen :1_vmlah|e
to Jefferson. The Sententiae Vaticanae are not in Diogenes and were not ;w;nl;lb!cl 1o
Jefferson, but they play only a minor role in my summary of Epicurus. Sowcrl))f lists
three editions of Diogenes Laertius {one in Greek and Latin, another in Latin, a third in
French) as being in Jefferson’s library. Millicent E. Sowerby, Catalogue of z‘he.I,ibrar-_y
of Thomas Jefferson, § vols. (Washington, D.C.: Library of Congress, 1952-9), 1:15—
16

# Letter to Menoeceus 1289, p. 87. All quotations from Epicurus are taken from Epicrrus:
the Extant Remains, trans. and ed. Cyril Bailey (Oxford: Clarendon Press, 1926),

# Of course this controversial view would require a great deal of explanation, far more
than | can offer here. My purposes are much more limited. 1 note that Epicurus assumes
that we want happiness for ourselves understood as extended through time {for our
future as well as present self), an assumption that, Thomas Nagel has argued in a different
context, underlies the possibility of prudence. Nagel, The Possibility of Altruism (Oxford:
Clarendon Press, 1970), chap. 6. Responses to Nagel include Janet Broughton’s “The
Possibility of Prudence,” Philosophical Studies 43 (1983): 253—66; and Richard Kraut,
“The Rationality of Prudence,” Philosophical Review 81 (1972): 351-9. As this debate
is not essential to the purpose here, [ have sidestepped it.
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the world. Epicurean eudaemonisim requires reason—*‘prudence”—for
its fulfillment.

For Epicurus a chief fruit of happiness is self-sufficiency or freedom.*'
To be happy is to cease to desire those things that make one dependent
on other people {and also lead one to make other people dependent on
oneself). [ndeed, the tranquil person does not even fear death, for reasons
I shall briefly discuss in a moment. To be happy is to be invulnerable to
fortune; ideally, the sage could remain tranquil under any external con-
ditions. Diogenes Laertius ascribes to Epicurus the view that “even on
the rack the wise man is happy.”™*

in addition to his profession of Epicureanism and his summary of
Epicurus, Jefferson seems regularly to equate happiness with tranquil-
lity." Hence his eudacmonism is not fruitfully interpreted along Aristo-

" Phillip Mitsis notes that “Epicurus views the virtues as cognitive states.” [n Epicurus’
Ethical Theory {Ithaca: Cornell Uuiversity Press, 1988), 64, n. 15.

W See the Letter to Menoecens 132—5, pp. 91=3; Sen. Vat. LXXVIL, p. 117; and the Kuriai
Doxai, p. 99, n. XVI: “In but few things chance hinders a wise man, but the greatest
and most important matters reason has ordained and throughout the whole period of
life does and will ordain.” Freedom understood as independence from the pursuit of
false pleasures and from dependence on others for the provision of those pleasures in
rurn assumes the possibility of a free act of choice on the part of the agent. How that
frecdom of will is to be reconciled with Epicurus’s physics is a controverted subject;

~ Jefferson would have faced a similar difficulty had he worked through the issuc.

2 Lives, X. 118, p. 165.

5 On Jefferson’s equation of happiness with tranquillity, see (in addition to his self-
characterization as an Epicurean) his letter to Madison of 9 June 1793 {p. 1010); letter
to John Randolph, 25 August 1775 (p. 749); the letter to P, S. Du Pont de Nemours,
18 January 1802, p. 1101 (“freedom and wanquilliey™ are the goal of the political ex-
periments in France); the letter to Spencer Roane of 6 September 18195 the letter to
Benjamin Rush, 21 April 1803 (p. 1124: the precepts of the ancient philosophers “related
chietly to ourselves, and the government of these passions which, unrestrained, would
disturb our tranquillity of mind. In this branch of Philosophy they were really great™);
letter o Edward Dowse, 19 April 1803 (Jefferson’s Extracts [rom the Gospels, ed.
Dickinson W. Adams and Ruth W. Lester |Princeton: Princeton University Press, 1983],
p. 330); to William Duane, 12 August 1810 (pp. 1227--8); letter to William Short, 28
November (814 {p. 1358); letter o Benjamin Waterhouse, July 19, 1822 (Extracts,
p. 407). Consider, too, Jefferson’s “Dialogue Between Head and Heart” in the letter to
Maria Cosway {12 October 1786), in which the Head says that “the art of life is the art
of avoiding pain: and he is the best pilot who steers clearest of the rocks and shoals with
which he is besct. Pleasure is always before us; but misfortune is at our side: while
running after that, this arrests us. The most effeceual means of being secure against pain
is to retire within ourselves, and to suffice for our own happiness.” “Everything in this
world is a matter of caleulation. ... Put into one scale the pleasures which any object
may offer; but pur fairly into the other pains which are to follow, and see which pre-
ponderates” (p. 872). The Heart objects that morals stem from the heart, not the head,
and that “to you she [nature] allotted the field of science; to me that of morals...in
denying you the feelings of sympathy, of benevolence, of gratitude, of justice, of love,
of friendship, she has excluded you from their controul. To these she has adapted the
mechanism of the heart. Morals were too essential to the happiness of man to be risked
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telian lines,* and the evidence weighs against a Stoic interpretation.”’
Once it is recognized (as Jefferson saw) that Epicurus’s morals are actually
quite strict, the temptation to see the doctrine as jeading to a thoroughly
un-Jeffersonian laxness of personal morals is removed.

on the uncertain combinarions of the head. She {naturc] laid their foundarion thercfore
in sentiment, not in science. That she gave to all, as necessary to all: this to a few only,
as sufficing with a few” (p. 874). Charles Milter argues (with insufficient evidence) thar
the Heart represents the Epicurean vicwpoint (Jetferson and Nature, p. 99).

* Compare Adrienne Koch, The Philosophy of Thomas Jefferson (New York: Columbia
University Press, 1943): “The happiness of others, which he [Jefferson| singled out as
the essence of a virtuously motivated action, was a part of the secular, praciical, and
modern morality which Jefferson admired. He valued it as a realistic reinforcement of
the loftier Christian morality, the latrer remaining indisputably the most perfect pattern
of canduct, while the former represented the desirable average compromise which a wise
fegislator would be glad to have realized by the citizens of a state. That is why Aristotle’s
‘eudaemonism’ is a closer approximation to Jefferson’s use of the happiness concept than
the more contemporary ‘hedonism’ was” (p. 42). In the note to this passage Koch remarks,
“Sometimes Jefferson interpreted happiness in the Epicurcan sense,” but adds that *Jef-
ferson always approached Epicurcanism via Gassendi, in its Christianized and Stoicized
yersion, so that nothing really contlicting with the cudacmonistic has a place in Jefferson’s
system.” On Stoicism, sce the following note. I see no cvidence that Jefferson aftvays
approaches Epicurcanism in that manner, though he was indeed fond of Gassendi; and
in any case Ishalt argue that he self-consciously synthesized Epicureanism and Christianity
in such a way as to alter the latter’s orthodoxies radicatly. It seems to me that the
Aristotelian element is only superficially present in Jefferson’s synthesis.

Of course, Jefferson once mentioned Aristotle in the course of his famous letter
Henry Lee (8 May 1825): the Declaration places “before mankind the common sense
of the subject” and is “an expression of the American mind”; “all its authority rests
then on the harmonizing sentiments of the day, whether expressed in conversation, in
letters, printed essays, or in the elementary books of public right, as Aristotle, Cicero,
Locke, Sidney, ete. (p. 1501). [t is also possible that Jefferson was thinking of Aristotle’s
argument in the Politics about the necessity of farmers, and all the virtues they embody,
to a free republic. In *The Intellectual Origins of Jeffersonian Democracy™ (Ph.D. diss.,
Yale University, 1943), Douglass Adair argues that “Jefferson and Madison were con-
cerned with him [the “honest farmer”]. .. not because they themselves were planters
from Dliedmont, Virginia, bur because they were cighteenth-century inheritors of an
agrarian tradition that runs directly back to the fourth century before Christ when Plato
and Aristotle, Xenophon and Thucydides, attempted with varying degrees of scientific
precision to delineate man as a political animal” (p. 30). But consider Jefferson's other
reference to Aristotle, in the letrer to 1. H. Tiffany of 26 August 1816: “But so ditferent
was the style of society then and with those people from whar it is now and with us that
[ think lictle edification can be obtained from their writings on the subject of government.
They had just ideas of the value of personal liberty, but none at all of the structure of
government best calculated to preserve it.... The introduction of this new principle of
representative democracy has rendered uscless almost everything written before on the
structure of government, and in a great measure relieves our regret if the political writings
of Aristotle or of any other ancient have been lost or are unfaithfully rendered or explained
to us. My most earnest wish is to see the republican element of popular control pushed
to the maximum of its practicable exercise. 1 shall then believe that our government may
be pure and perpetual.” The letter is cited in The Political Thought of American States-
men, ed. Morton J. Frisch and Richard G. Stevens (ftasca, IlL.: Peacock, 1973), 35-6.

3% Whether Stoicism should play a role in a reconstruction of Jefferson's position is a
complicated question. 1 limit myself to pointing out that while in the letter to Short (31

b
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Happiness thus requires “virtue,” and the test of virtue is its utility—
that is, its ability to bring about mental tranquillity. Jefferson lists four
Epicurean virtues: prudence (phronesis), temperance, fortitude, and jus-
tice. In his “Letter to Mcnocceus” Epicurus states:

Of all this [the pursuit of freedom from anxiety, i.e., happiness] the beginning
and the chief good is prudence. For this reason prudence is more precious than
philosophy itself, All the other virtues spring from it, It teaches that it is not
possible to live pleasantly without at the same time living prudently, nobly, and
justly, nor to live prudently, nobly, and justly without living pleasantly; for the
virtues have grown up in close union with the pleasant life, and the pleasant life
cannot be separated from the virtues. (p. 57)

Prudence is not, as with Kang, merely a skill in achieving any end the
agent desires.’ This Kantian sense inevitably reduces to the computation
of what will lead to one’s own happiness, that is, to self-interest narrowly
conceived.”” Rather, for Epicurus prudence evalaates desires and possible

October 1819) Jefferson expresses a desire to translate Epictetus, he does not say, “I am
a Stoic.” Jefferson says here of Seneca that he is “a fine moralist, disfiguring his work
at times with some Stoicisms™ (p. 1431}, and in a letter of 9 January 1816, to Charles
Thomson, Jetferson says that he would like to “subjoin [to his “Phbilosophy of Jesus”|
a translation of Gosindl’s Syntagma of the doctrines of Epicurus, which, notwithstanding
the calumnies of the Stoics and caricatures of Cicero, is the most rational system remaining
of the philosophy of the ancients, as frugal of vicious indulgence, and fruitful of virtue
as the hyperbolical extravagances of his rival sects™ (p. 1373}, In the letter to John Adams
of 8 April 1816, Jefferson remarks: “And the perfection of the moral character is, not
in a Stoical apathy, so hypocritically vaunted, and so untruly too, because impossible,
but in a just cquilibrium of all the passions” {p. 1382). These remarks do not convey a
high praise of the Stoics, though Jefferson clearly had enough interest in them to keep
reading their texts {in his 1 April 1818 letter to Wells and Lilly, Jefferson indicates that
he has been studying Cicero [p. 1413]). However, because the summum bonum of the
Stoics—sclf-sufficiency and tranquillity of mind-~-resembles that of the Epicureans, and
because the Stoic and Epicurean list of the virtues also are similar, Jefferson’s interest in
Stoicism is not surprising,

© Kant says that “skill in the choice of means to his own greatest well-being may be called
prudence, in the narrowest sense.” Fundamental Principles of the Metaphysic of Morals,
trans. T. K. Abbott ([ndianapolis: Bobbs-Merrill, 1949), 33. Thc sentence that follows
reads: “And thus the imperative which refers to the choice of means to one's own
happiness, that is, the precept of prudence, is stilt always bypothetical; the action is not
commanded absolutely, but only as incans to another purpose.”

See Fundamental Principles: “The word prudence is taken in two senses: in the one it
may bear the name of knowledge of the world, in the other that of private prudence.
‘The former is man’s ability to influence others so as to use them for his own purposes.
The latter is the sagacity to combine all these purposes for his own lasting benefit, This
latter is properly that to which the value even of the former is reduced” (p. 33, n. 4).
Philosophers since Kant have for the most part reduced prudence to the level of skill, a
connotation that seems prevalent in the popular use of the term, although our cveryday
speech has not entirely succumbed, as is suggested by William E. Davie, “Being Prudent
and Acting Prudently,” American Philosophical Quarterly 10 (1973): 57-60.
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courses of action in light of the agent’s summum bonum. Presumably
the prudent person leads a unified life in which the virtues are harmonized
with each other. The basic values or goals are naturally given us by our
desires or emotions (among which Jefferson includes moral sense) and
clarified by reflection (of the sort exhibited in Epicurus’s writings),
whereas the means are provided by prudence. As Jefferson insists, “Na-
ture has constituted utility to man the standard and best of virtue.”"
Self-interest and virtue coincide.

“Natural justice,” in turn, is “a compact resulting from expediency
by which men seek to prevent one man from injuring others and to protect
him from being injured by them.”™” From this Epicurus infers—presum-
ably against Plato, who is also onc of Jefferson’s favorite targets—that
neither justice nor injustice cxists in the abstract, and that neither is good
or evil in and of itself. Their goodness and badness result solely from
their utility relative to the summum bonum of individual happiness (this
is not a utilitarian scheme, of course, as the agent is concerned solely
with his own happiness). Epicurus’s teaching about justice is thus entirely
unmetaphysical. Epicurus claims that an adherent of this teaching will
be perfectly just (though the meaning of the term just may vary in different
societies), for he recognizes that injustice simply is not worth the price
in terms of mental tranquillity. It is rational to be just. But what is justice?
Again, Epicurus has no “Platonic” answer to this question, nothing to
say about it in the abstract. Epicurus’s teaching about justice is in one
sense strictly conventionalist; the just is whatever a given community
takes to be just. Whether an agent will obligate himself to follow the
given rules of justice depends on his understanding of whether doing so
furthers his tranquillity (the costs of deviating from the given rules will
also be a factor).*® Contracts and promises do not in themselves generate
any obligation on the part of the Epicurcan.™

Given the distinction between truc and false happiness and the con-

nection between cognitive and affective states, the Epicurean can claim

¥ The quotation is from Jefferson’s letter to Thomas Law, 13 June 1814 (p. 1338}, For a
similar point see his letter to Williany Short, 4 August 1820 (p. 1437).

¥ Kuriai Doxal, XXXI, p. 103.

“ Consequently, the Epicurcan cannot be wholly indifferent to threats of physical punish-
ment. While he docs not fear death and claims invulnerability to the acts of others, in
general he finds it less disturbing to avoid transgressing the given rules of justice and
risking punishment. He seeks to avoid physical pain and to satisfy the “natural and
necessary” desires, including the desire for life. (Whether this is really reconcilable with
the invulnerability premise may be doubted.)

' As noted by Mitsis, Epicurus” Ethical Theory, 80.
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that he will have no motive to do injustice, understood as the taking of
the property (defined broadly) or lives of others. Presumably, a society
of Epicureans would be entirely free from internal strife and would not
require rules of justice. So justice is useful to the Epicurean as a member
of a society of non-Epicureans.* It is important to stress for the purposes
here that (putting aside any sclf-imposed obligations resulting from
friendships) the Epicurcan has no theory as to the intrinsic “moral worth”
of others, and this is the point at which Jefferson saw the need of a
“supplement.” From the Epicurean standpornt, there is nothing wrong
in principle with slavery or with owning slaves. In fact, Diogenes Laertius
reports that Epicurus owned slaves.* It might or it might not be just for
an Epicurean to own slaves. It is hard to imagine that an Epicurean would
find grounds to wage a battle against the institution of slavery.

More generally, Epicurus would seem to have little interest in statecraft
and still less motivation to engage in it, because it would appear to
interfere with the pursuit of true happiness. Or at least he would see
reason to engage in statecraft only so far as is required by prudence. The
goal the individual pursues is fundamentally private, because it amounts
to the cultivation of the individual’s own soul. Whatever commitments
to the promotion of the happiness of others this teaching entails would
be based on deliberation about how the friendships or deeds in question
lead to one’s own tranquillity. What occupation of life best exhibits self-
sufficiency? Epicurus does not say; his own life consisted of quict reflec-
tion, writing, and teaching. It secms casiest to imagine a life of this sort
unfolding in a context shiclded from the bustle of the city.*" The Epi-
curean emphasis on the private life weighs heavily against the valuation
of honor, not to mention the other goods mentioned earlier. One imagines
that an Epicurcan might find the life of a gentleman farmer fitting to the
pursuit of happiness.

The parallels with Jefferson are striking, although Jefferson’s deeds
are not in harmony with this teaching. From an Epicurean standpoint
the private stands above the public, and indeed in an important sense,

1'; cht: ibid., 89-90, for useful -cil'at'i(ms and discussion of this point. .
Diogenes also notes that Epicurus treated them well and that he manumitted several on
his death. Lives X.10 (p. 147), X.21 (p. 155), X.118 (p. 165). At X.3 (p. 143} Diogenes
reports that Epicurus allowed a stave to be his student.

* Jefferson’s praise of the farmers is praise, in part, for self-sufficicncy as the ground of
virtue. The picture of the farmer thus takes “freedom” from the realm of the psychological
and shows how it might be exhibited in the world. See Jefferson's letter to John Jay of
23 August 1785 (p. 818).
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the public is a hindrance to the private pursuit of happiness.” As Jefferson
would seem to have agreed, the polis is not the arena that virtuous persons

require in order that the excellence of their souls may flourish and the

46

agent’s happiness may be found.” Politics is drudgery—a view in many

ways congenial to Jefferson.” Correspondingly, Epicurus was accused of
shirking his civic duty.” For the unreconstructed Epicurean, the art of
statesmanship might at best consist in devising a set of rules that will
allow individuals to be as free as possible from the power of others, and
50 to be free in the decper sense implicit in happiness. It would therefore
be appropriate for the Epicurean to encourage a system in which the
liberating pursuit of knowledge—especially science—was protected, and

# Jefferson cxpressed over and over his desire to leave public life and to return to the more
satisfying sphere of the private. Compare Lucretius’s discussions in book V ot On the
Nature of the Universe about the futility of the search for political power and fame, and
praise for the modest tranquillity of the non-ambitious. In these pages he also suggests
that the rule of kings is inherently unstable and that the pervasiveness of violence led
men to formn a social contract or constitution “based on fixed rights and recognized
laws.”

% Consider Jefferson’s remark in a letter to David Rittenhouse of 19 July 1778 (p. 763)

that “nobody can conceive that nature ever intended to throw away a Newton upon the

occupations of a crown.” Similarly, sce the letter to Janes Monroe of 20 May 1782: “If
we are made in some degree for others, yet in a greater are we made for oursclves. It
were contrary to fecling and indeed ridiculous to suppose that a man had less nght in
himself than one of his neighbors or indeed all of them put together. This would be
slavery and not that liberty which the bill of rights has made inviolable and for the
preservation of which our government has been charged.” To think otherwise is “'to
annihilate the blessing of existence; to contradict the giver of life who gave it for happiness
and not for wretchedness; and certainly to such it were better that they had never been
born” (p. 779). Note the emphasis on happiness and the Epicurean sense of privacy
associated with the term {the context of the letter, in fact, concerns the extent to which
public scrvice, with all the “private misery” and destruction of “mental quict” it entails,
is a duty for the individual). See, too, John P, Diggins, The Lost Soul of American Politics:

Virtue, Self-Interest, and the Foundations of Liberalism (New York: Basic Books, 1984},

42; “Jefferson stripped the traditional idea of virtue of its essential political content. The

arena in which virtue manifests itself is not the public sphere but the private circle of

effort and reward . .. the ‘moral sense’ merely informs man what is in his own interest,
not what is in the intercst of the ‘general good” as defined by classical philosophers of
the Old World.”

1f 50, then Jefferson’s participation in public life becomes difficult to explain. I return to

the problem at the end of this chapter. The demotion of public service for Jefferson and

others among the framers is also noted by Diggins, The Lost Soul of American Politics,

62—3. James Nichols remarks on the depreciation of political life in Lucretius as well.

Epicurean Political Philosophy (Ithaca: Cornell University Press, 1972), 145.

See Epictetus’s Discourses 11Lvii.19-23. Diogenes Laertius tells us that the Epicurcan

wise man will not “make clegant specches. ... Nor wilt he take part in public life. . ..

Nor will he act the tyrant.” Lives X.118—19, pp. 165—7. David Konstan notes that “the

Epicurean injunction against the political life did not mean that the school was actively

hostile to established political authority.” Some Aspects of Epicurean Psychology (Leiden,

Netherlands: Brill, 1973), 52.
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s0 a system in which religious zeal was prevented from arming itself with
political power. The corresponding art of statesmanship would require
a thorough knowledge of human history and of the various attempts to
construct workable regimes. Similarly, history is a subject Jetferson rec-
ommends with great enthusiasm.*’

Jefferson’s moral-sense “supplement™ to Epicurus (discussed later)
prohibited him from raking a straightforward Epicurean stance toward
his ownership of slaves or the institution of slavery. There is, then, only
partial overlap between Epicurus and Jefferson on the issue of slavery.
But he did retain Epicurus’s insistence on the centrality of prudence as
a virtue, including as a virtue of statecraft. That Jefferson’s politics was
thoroughty infused with notions of prudence is evident most famously
from his use of the term in the Declaration of lndependence: “Prudence
indeed will dictate that governments long established should not be
changed for light and transient causes” (the point is echoed in the letter
to Samuel Kercheval of 12 July 1816). But it is also evident from the
reasons he gave for his position on the slavery issue. Jefferson approached
that issue, among others, with the mind of a practicing statesman in-
formed by a thorough knowledge of Western history, and so by a sense
of what is and is not possible to accomplish at any given moment. He
asswmes that at different historical periods different forms of government
are suitable. Writing to Pierre-Samuel Du Pont de Nemours (24 April
1816) Jefferson says,

But when we come to the moral principles on which the government is to be
adwministered, we come to what is proper for all conditions of society. . .. | believe
with you that morality, compassion, generosity, are innate clements of the human
constitution; that there exists a right independent of force; that a right to property
is founded in our natural wants. .. ; that no one has a right to obstruct another

.: that justice is the fundamental law of society. ... These, my friend, are the
essentials in which you and 1 agree; however, in our zeal for their maintenance,
we may be perplexed and divaricate, as to the structure of society most likely to
secure them. (pp. 1386-7)

Jefferson goes on in this lettes to discuss the constitution of Spain,
which contains a novel provision; he affirms it on the basis that it is what
is needed in Spain at the time. And with reference to de Nemours’s

* Jefferson recommends, as part of his general plan for public education, that at the first
level of schooling (that to which the bulk of students will be exposed) students be taught
not religion, but history {Query XIV of the Notes, pp. 273—4). Jefferson indicates that
a knowledge of history is crucial to the people’s ability to rule themselves.
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proposed constitution for the “Equinoctial republics,” Jefferson says:
“Iike Solon to the Athenians, you have given to your Columbians, not
the best possible government, but the best they can bear” (p. 1388).
Jefferson thinks that constitution unsuitable for the United States, how-
ever (p. 1385). For similar prudential reasons, Jefferson was not averse
to letting the king of France retain a limited role in the new republic,
and argued that the changes in France should be brought about in a
carefully controlled way.*™ He writes to William Short (3 January 1793)
that he deplores the killing of the innocent that has occurred in the course
of the French Revolution, but adds: ““T'he liberty of the whole earth was
depending on the issue of the contest, and was ever such a prize won
with so little innocent blood? My own affections have been deeply
wounded by some of the martyrs to this cause, but racher than it should
have failed, 1 would have seen half the earth desolated” (p. 1004). In
another letter to de Nemours (18 January 1802, p. 1101), Jefferson
states: “What is practicable must often controul what is pure theory;
and the habits of the governed determine in a great degree what is prac-
ticable. Hence the same original principles, modified in practice according
to the different habits of different nations, present governments of very
different aspects.”

Central to the purposes here are Jefferson’s remarks in the letter to
John Holmes of 22 April 1820. Jefferson says that he wishes Americans
to be relieved of the reproach of owning slaves “in any practicable way”
(p. 1434). When the opportunity for purchasing the Louisiana territories
arose, Jefferson acted, even though he did not believe that the action met
the standards of the Constitation strictly interpreted, and he wanted a
retroactive amendment to the Constitution legitimating the action (see
his letter to John C. Breckinridge of 12 August 1803 [pp. 1136-41]). In
his letter to Samuel Kercheval of 12 July 1816 Jefferson says, *“I am
certainly not an advocate for frequent and untried changes in laws and
constitutions. | think moderate imperfections had better be borne with;
because, when once known, we accommodate ourselves to them, and
find practical means of correcting their ill effects. But 1 know also, that
laws and institutions must go hand in hand with the progress of the
human mind” (p. 1401). It is true that Jefferson, like others among the
Founders, saw the United States as an “‘experiment,” but one with a good
probability of succecding, given the various empirical factors (including

0 See the letter to Lafayette of 14 Yebruary 1815 (pp. 1360-6).
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the character of the citizens) involved.”' Speaking with reference to var-
ious measures concerning domestic manufactures, Jefferson says that “the
maxim to be applied will depend on the circumstances which shall then
exist; for in so complicated a science as political economy, no one axiom
can be faid down as wise and expedient for all times and circumstances,
and for their contraries” (letter to Benjamin Austin, 9 January 1816).
Fxamples supporting the contention that Jefferson was committed to a
non-Kantian, “prudence” view as to how one puts a moral principle into
practice, could be multiplied.*

Jefferson’s Epicurean might thus reason as follows: In an imperfect
world over which one person has very limited control, prudence will
often require a course of action that is far from ideal but justifiable in
that it is the best practicable under the circumstances. The gap between
an ideal world (in which tranquillity, natural rights, and prudencc are
perfectly reconciled) and our real world means not only that all choice-
worthy goods cannot be realized simultaneously and that some goods
must receive less than their duc at least in the short run, but also that
inproving the situation is a matter not entirely within the individual’s
control. As a consequence, prudence may well require tolerating great
evils such as slavery in the name of justice. The remedy for great evils
may require (supposedly) lesser evils such as—to use one of Jefferson’s
examples—the forcible expatriation of black people from the land of
their birth (America), the separation of mothers from their children, and

M See Jefferson's letter to Madison of 28 February 1796 (p. 1034).

2 For further references to prudence by Jefferson, see the letter to John Lynch, 21 Janvary
18171, with reference to creating a settlement for blacks on the coast of Africa, in which
Jetferson notes that the fact that few blacks would voluntarily consent to the move, or
would be capable of self-government, “should not, however, discourage the experiment,
nor the carly trial of it; and the proposition should be made with all the prudent cautions
and attentions requisite to reconcile it to the interests, the safety and the prejudices of
all parties” (p. 1241). n the letter to Walker Jones of 2 January 1814, Jefferson says of
George Washington: **Perhaps the strongest feature in his character was prudence, never
acting until every circumstance, every consideration, was maturely weighed; refraining
if he saw a doubt, but, when once decided, going through with his purpose, whatever
obstacles opposed. His integrity was most pure, his justice the most infiexible 1 have ever
known, no motives of interest or consanguinity, of friendship or hatred, being able to
bias his decision, He was, indeed, in cvery sense of the words, a wise, a good, amd a
great man” {pp. 1318—19). [n the letter to Lafayette of 14 February 1815 concerning
the French Revolution, Jefferson notes that he urged at the time that a compact with the
king be made and thart several other measutes for step by step improvement be taken,
for “this was as much as 1 then thought them |the people] able to bear.”” But those
“unpractised in the knowledge of man” ignored the hazards and did not weigh “the
imprudence of giving up the certainty of such a degree of liberty, under a limited mon-
archy, for the uncertainty of a little more under the form of a republic” (p. 1361).
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the like. Prudential action would not have to measure itself solely by the
agent’s happiness and the duties owed others, but it would have to dis-
tinguish between levels of good states of affairs relative to these criteria.
Given the vastly complex context of empirical life, the path to the highest
good is bound to contain a complex sequence of causes and effects, of
means and ends. Thus one might recognize that slavery is evil but that
the preservation of the political order sanctioning slavery is just, if it is
probable that preserving the present order will make the abolition of
slavery morc likely.*" That is precisely how Jefferson argued, especially
concerning the controversy over whether Missouri should be admitted
to the Union as a state sanctioning slavery. Indeed, Jefferson’s Epicurean
may hold that because the goodness of actions consists in their utility
relative to the end of tranquillity and consistent with the strictures of
moral sense, strictly speaking it is immoral (not to mention irrational)
to act imprudently, with an eye solely to abstract principles of right and
wrong.™

There also exists broad (though not complete) agreement between
Jefferson and Epicurus on the destructive role of organized religion and
the positive, liberating role of science. Epicurus clearly thinks that ad-
herence to conventional religion is not a necessary condition of morality.
Atheists, too, can be moral, a point made by Jefferson.** Moreover,

Sec the statement in the “Opinion on the French Treatise” (1793) that “'Questions of
natural right are triable by their conformity with the moral sense and reason of man”
(p. 428). Although Christian virtue may teach us to treat our fellow hwnans with be-
nevolence, reason must judge which actions are, in the imperfect world in which we live,
most useful in instituting benevolence. As noted earlier, Jefferson would argue that in
not freeing most of his slaves, he was in effect acting as benevolently as the sitvation
permitted.

As already noted, in the letter to Holmes of 22 April 1820, Jefferson emphasized that
the solution to the slavery problem must be practicable, and concluded by contrasting
the meager benefits of acting according to w woralistic passion inspired by pure theary
with those of acting prudently: “1 regret that 1 am now to die in the belief, that the
useless sacrifice of themsclves by the generation of 1776, to acquire self-government and
happiness to their country, is to be thrown away by the unwise and unworthy passions
of their sons, and that my only consolation is to be, that I live not to weep over it. If
they would but dispassionately weigh the blessings they will throw away, against an
abstract principle more likely to be effected by union than by scission, they would pause
before they would perpetrate this act of suicide on themselves, and of treason against
the hopes of the world” (pp. 1434-5).

* For Jefferson’s defense of the view that atheists can be moral, see his lerter to Thomas
Law, 13 Junc 1814 {p. 1336). Compare the famous passage of Notes on the State of
Virginia, Query XVI (p. 285): “The legitimate powers of government extend to such
acts only as are injurious to others. But it does me no injury for my neighbour to say
there are twenty gods, or no god. It neither picks my pocket nor breaks my leg. ... Reason
and free enquiry arc the only effectual agents against error. Give a loose to them, they

a
by




166 CHARLES L. GRISWOLD, JR.

Epicurus argues that religion as conventionally conceived destroys hap-
piness. The doctrine of immortality, heaven, and hell is not only un-
provable scientifically but dangerous psychologically. Recognition, and
acceptance, of our finitude frees us from the fear of death (which is really
the fear of what may come after death), and is thus the precondition of
true morality. Epicurus’s love of natural science is sanctioned by the
necessity to rid the mind of religion, which in his terms is the equivalent
of superstition.”® Science enlightens and liberates. Like Jefferson, then,
Epicurus must take a dim view of the mystifications of religions, as well
as of “metaphysical” philosophers (the chief philosophical mystifier
being, for Jefferson, Plato). Certainly Jetferson believes that he has found
such a religion in the “pure” Christianity stripped of all the “heresics”
with which religious sects have infected it.*”

For Epicurus, science frees the mind of superstition and so makes for
tranquillity. One infers that science also destroys rationales by which
non-Epicureans control other non-Epicureans. I take it that jefferson sees
science as operating in a similar ground-clearing manner. Shortly before
he died, Jetferson wrote to Roger C. Weightman, “All eyes are opened,
or opening, to the rights of man. The general spread of the light of science
has already taid open to every view the palpable truth, that the mass of
mankind has not been born with saddies on their backs, nor a favored
few booted and spurred, ready to ride themn legitimately, by the grace of

will support the true religion, by bringing every false onc to their tribunal, to the test of
their investigation.” As Eugene R. Sheridan notes in his introduction to the Extracts (pp.
10—11), Jefferson’s myriad enemies found this statement thoroughly offensive and used
it, especially in the 1800 election, in their efforts to portray Jefferson as an atheist whose
election would tead to the destruction (possibly by God) of the Republic. 1 shall later
return to the coherence of Jefferson’s stance on the civie religion issue.

* Letter to Pythocles 116, p. 81; and ibid. 85, p. $7: “We must not supposc that any other
object is to be gained from the knowledge of the phenomena or the sky, whether they
are dealt with in connexion with other doctrines or independently, than peace of mind
and a sure confidence, just as in all other branches of study.”

7 See, for example, his letter of 29 March 1801, to Elbridge Gerry: ““The mild and simple
principles of the Christian philosophy would produce too much calm, too much regularity
of good, to extract from it’s disciples a support for a numerous priesthood, were they
not to sophisticate it, ramify it, split it into hairs, and twist it’s texts till they cover the
divine morality of it’s author with mysteries, and require a priesthood to explain them.
The Quakers seem to have discovered this. They have no priests, therefore no schisms.
They judge of the text by the dictates of common sense and common morality” (p. 1090).
Jn a letter to Mrs. Samuel H. Sinith, 6 August 1816 (p. 1404), Jefferson wrote, *For it
is in our lives, and not from our words, that our religion must be read. By the same test
the world must judge me, But this does not satisty the priesthood. They must have a
positive, a declared assent to all their interested absurdities. My opinion is that there
would never have been an infidel, if there had never been a priest.” Neither Epicurus
nor Jefferson was committed to outright atheisi, however.
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God” (p. 1517). The light of scicnce shows us that nature has furnished
each of us with an understanding of our end—happiness—and at least
embryonically with the means (the capacity for prudence and virtue).
There is no hierarchy sanctioned by supernatural forces according to
which some are by nature allotted a lower place in the great chain of
being. The liberating role of science consists, we are to infer, in the
dissolution of mystifications created by self-interested persons for their
own advancement and accepted by non-Epicureans as a result of their
lack of scientific knowledge and lack of reflection on the nature of true
happiness. Nature and reflection are a sufficient guide to happiness and
peace. Once we have removed the wrong sorts of motivations from our
own selves, as well as destroyed the rationale for oppressive action,
cgoism diminishes and benevolence arises.

For Epicurus, science establishes that phenomena previously attributed
to tmmaterial entities such as “gods” or “‘soul” have perfectly “natural”
explanations. Epicurus is a materialist. There is no immaterial soul; the
composition and character of the human self are purely mmaterial and are
to be understood in accordance with the laws of nature.”® Epicurus does
not claim that scientific knowledge is apodictic; he is an empiricist and
promises probability only, all knowledge being crucially dependent on
the senses. His scientific research suggests the hypothesis that the world
is composed entirely of atoms and the void. Human nature is just a
particular arrangement of atoms in space. The study of human nature
will be part natural science and pact anthropology. Clearly the latter will
require a knowledge of natural history and of the history of cultures,
languages, and the like."”

Jefferson shared Epicurus’s materialism. In his letter to John Adams
of 15 August 1820, Jefferson says that the only existence he admits to
is that of matter and the void, and that his only basis for knowledge of
the world is sensation. Thought is to be explained in material terms.
“When once we quit the basis of sensation, all is in the wind. To talk of
immaterial existence is to talk of nothings. To say that the human soul,
angels, god, arc immaterial, is to say they are nothings, or that there is
no god, no angels, no soul. I cannot reason otherwise: but I believe I am
supported in my creed of materialism by Locke, Tracy, and Stewart” (pp.
1443-4).° Jefferson also asserted “I am a Materialist” in his letter to

¥ Letter to Herodotus 63, p. 39.
5° Consider, for example, the Letter to Herodotus, 30, on the origins of language.
" Koch has provided a good discussion of Tracy in The Philosophy of Thomas Jefferson,
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William Short of 13 April 1820.%" Jefferson claims that the “heresy of
immaterialism” is not the true teaching of Christianity at all, and adds
that he will “rid himself of the Pyrrhonisms with which an indulgence
in speculations hyperphysical and antiphysical so usclessly occupy and
disquict the mind” (p. 1444). The alliance with the “ideologues™ is a

natural one for an Epicurean. These extraordinary passages suggest

that Jefferson saw lictle tension between his characterizations of himself
as both an Epicurean and a Christian.*” Thus, when he says that Epicurus

chap. 8. Jefterson was extremely enthusiastic about Tracy’s thoroughly anti-metaphysical
notion of “ideology. Tracy refers to himself as a continuator of the work of Bacon,
Condillag, and Locke (Kach, p. 66). The central thrust of his epistemology is positivistic,
and explicitly rejects teleology (Koch, p. 67). Tracy classifies ideology as a branch of
zoology, and tries to transform the philosophical study of ideas into the scicntific ob-
servation of the natural history of the mind (Koch, p. 68). The political implications of
Tracy's approach directly threatened claims to “self-evident or transcendental knowl-
edge™ held by vested interests in church and state (Koch, p. 73). On the issue of mate-
rialism, see further Jefferson’s letter to John Adams of 8 January 1825 (p. 605 of The
Adams-Jefferson Letters, ed. Lester ]. Cappon [Chapel Hill: University of North Carolina
Press, 1988)), where Jefferson discusses with enthusiasm Flourens's work on the nervous
system of animals, and particularly the experiments on the connection between the ability
to think and the brain. (Flourens removed part of the brain; the animal was partially
incapacitated, though still functioning in other respects.) With reference to these exper-
iments, Jefferson wrote, "1 wish to see what the spiritualists will say to this. Whether,
in this state, the soul remains in the body deprived of it’s essence of thought or whether
it leaves it as in death, and where it goes?” Jefferson very much liked the “ideologues,”
and wrote to Canabis {a member of that group) that he enjoyed Canabis’s book on “'the
relations between the physical and moral faculties of man,” adding: *“That thought may
be a faculty of our materiat organization, has been believed in the gross” (12 July 1803;
and Peterson, p. 1135).

Extracts, 391,

For further discussion, sce Miller, Jefferson and Nature, 27-9. For relevant texts and
some discussion, sce Gilbert Chinard, Jeffersun et les Idéologres (New York: Arno Press,
1979).

There appear to be two stumbling blocks to this dual membership, namely, the immor-
tality of the soul and the notion of a separate God. First, Jefferson attributes to Jesus
the teaching that the soul is immortal in a sense that permits rewards and punishments,
that is, retaius personal identity (letter to Benjumin Waterhouse, 26 June 1822 [p. 1458)).
An Epicurcan could admit to impersonal tmmortality—upon death, one's atoms (there
heing no immaterial soul), which are indestructible, are simply reabsorbed into the nature
and continue on as constituents of other things. One wonders whether Jefferson might
have put down the teaching of personal immortality as one of the few imperfections in
Jesus’s teachings, imperfections whose existence Jefferson explaius with reference to an
extremely delicate political situation in which Jesus found himself (letter to William
Short, 4 August 1820 [p. 1437]). In his letter to Short of 13 April 1820, Jefferson indicates
that he does not agree with Jesus in every respect: 'l am a Materialist; he takes the side
of spiritualism; he preaches the efficacy of repentance towards forgiveness of sin, I require
a counterpoise of good works to redeem it cte. ete.” (Extracts, 391-2). Jefferson goes
on to suggest that the parts of Jesus’s doctrines he rejects, that is, the “false” parts, are
due to the excesses of Jesus’s biograpbers. In any event, Jefferson could cerrainly admit
to personal “immortality™ in the sense of unending fame. Second, at one point Jefferson
affirms (without, as he says, appeal to revelation), a loose form of the argument from
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needs “‘supplementing’ with the basic Christian regard for the happiness
of others, he presumably means that the true Christian teaching does not
supersede or conflict with Epicurus.

“I am a Christian, in the only scnse he [Jesus| wished any one to be.”

“I am of a sect by myself, as far as [ know.”*

The supplenient. Jefferson thought that Epicurus’s teaching was incom-
plete with respect to its understanding of our moral obligations toward
others.® As we have seen in our discussion of Epicurus’s notion of justice,
Epicurus’s moral views are developed from the standpoint of the agent’s
regard for his own happiness. Jefferson thought it necessary to supple-
ment Epicurus with an other-regarding moral principle that may be
summed up under the rubric of “moral sense.” This means that Jefferson
will have three fundamental principles in his system: tranquillity, pru-
dence, and moral sense (closely connected to natural rights for him). Of
course, more is packed into Jefferson’s appropriation of the “supplement”

design (letter to John Adamms, 1 April 1823): in observing the workings of nature it is
impossible “for the human mind not to believe that there is, in all this, design, cause
and effect, up to an ultimate cause, a fabricaror of all things from matter and motion,
their preserver and regulator while permitted to exist in their present forms, and their
regenerator into new and other forms.” He continues: *Of the nature of this being we
know nothing™ (p. 1467). An Epicurean could admit that our psyche is shaped in such
a way that as we observe the world unscientifically we often cannot help feeling or
inferring the existence of that Cosmic Designer (so long as we admit to knowing nothing
about the Designer), for the feeling or inference is merely a comment on the structure
of our minds. It would seem that an Epicurcan could not admit to a separare {let alone
immaterial) God, unless in the sense of a separate natural force somehow responsible
for the ordering of the universe and its continued existence (a doctrine of “energy,” for

example). Such a separate natural force might well be referred to as “nature’s God™ (a

phrase understood as synonymous with “nature”), or, somewhat loosely, as “the

Creator.”

Jefferson to Benjamin Rush, 21 April 1803 (p. 1122); and Jefterson to Eara S, Ely, 25

June 1819, in Extracts, 387.

S Tn the letter to Rush (21 April 1803), Jefferson makes a similar point about the limitations
of the ancient philosophers (Pythagoras, Socrates, Epicurus, Cicero, Epictetus, Seneca,
and Antonius are named) as he does in the 1819 letter to Short: *“Their precepes related
chiefly to ourselves, and the government of those passions which would disturb our
tranquillity of mind. In this branch of philosophy they were really great. In developing
our duties to others, they were short and defective. They embraced, indeed, the circles
of kindred and friends, and inculcated patriotism, or the love of our country in the
aggregate, as a primary obligation: toward our neighbors and countrymen they taught
justice, but scarcely viewed them as within the circle of benevolence. Still less have they
inculcated peace, charity and love to our fellow men, or embraced with benevolence the
whole family of mankind” {p. 1124).

-
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than a moral-sense version of Epicurean friendship. The supplement also
provides him with the doctrine of natural rights.

Clearly, orthodox Christianity and Epicureanism do not mesh well.
Jefferson overcomes the difficulty by stripping Christianity of everything
in it that implies revclation or a violation of observable natural law
(violations such as miracles, the virgin birth, and the divinity of Christ),
implies that religion contains truth inaccessible to a sensible and reason-
able person, or implies that the divine is a “mystery” (including, for
Jefferson, the doctrine of the Trinity).?® Jefferson was convinced that
most of the teachings conventionally associated with Christianity were
distortions invented by the clerics partly out of desire to increase their
own standing (they being the only ones who understand the Word) and
partly out of flights of imagination.”” What remains is, according to
Jefferson, the moral essence of Christianity, namely, the praiseworthy
virtues of benevolence, sympathy, bumility, and charity and the condem-
nation of worldly ambition, honor, and pursuit of wealth.”® The “true
Christian” teaching, in effect, amounts to Jefferson’s moral-sense doc-

“ See Jefferson’s letter to Peter Carr, 10 August 1787 {p. 902), for the view that every
assertion of religion must be examined by reason and must accord with the laws of
natuce. ‘The recommended reading list Jefferson attached to the letter includes under
“Morality” the Socratic dialogues and books by Cicero, Kames, Helvetius, Locke, and
Lucretius. Under the “Religion™ category are books by Locke, Middleton, Bolingbroke,
Hume, Voltaire, and Beattie. This is scarcely a list intended to lead the reader to any of
the established doctrines of Christianity. For Jefferson’s “syllabus™ of the true teachings
of Jesus sce his letter to Rush of 21 April 1803 (pp. 1122 #£.). Similarly, see Jefferson’s
letter to Short of 4 August 1820, on “the course of nature™ as the criterion of truth.
That Jefferson felt comfortable with the Gospels only after they had been significantly
edited should come as no surprise in light of his artempted synthesis.

See Jefferson’s letter to Joseph Priestley, 9 April 1803 (p. 1121); Jefferson’s lecter of 12
October 1813, to John Adars (pp. 1300 ff.), which links Platonism to false Christianity.
In his letter to Mrs. Samuel Smith, 6 August 1816 (p. 1404}, Jefferson writes: '} have
ever thought religion a concern purely between our God and our conscicnces, for which
we were accountable to him, and not to the priests”; in his letter to Adams of 11 April
1823, he writes: ““The truth is that the greatest enemies to the doctrines of Jesus are
those calling themselves the expositors of them. ... But we may hope that the dawn of
reason and freedom of thought in these United States will do away with all this artificial
scaffolding, and restore to us the primitive and genuine doctrines of this the most ven-
crated reformer of human errors” {p. 1469). See also the letters referred to in the preceding
note. In the letter to Ely of 25 june 1819, Jefferson asserts again that efforts to define
the nature of God—metaphysics, in short—are the causes of schisims between believers
{in Extracts, 387).

Jefferson liked the Unitarians. See his letter to Benjamin Waterhouse of 26 Junc 1822:
“f rejoice that in this blessed country of frec inquiry and belief . .. the genuine doctrine
of one only God is reviving, and 1 trust that there is not a young man now living in the
United States who will not die an Unitarian” {p. 1459); “the doctrines of Jesus are simple,
and tend all to the happiness of man™ (p. 1458; I note that Jefferson calls this letter a
“germon”). See also Jefferson’s letter to Thomas Cooper, 2 November 1822 (p. 1464).

of
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trine, and that doctrine could be made compatible with a range of views
from atheism to agnosticism to Deism. Jefferson presents the moral sense
doctrine as antithetical to the thesis that the basis of morality is self-love
or egoism, a thesis that he thinks is empirically false in any event. As a
matter of fact human beings do act, though not always, out of genuine
regard for others.®” But how does the moral-sense doctrine supplement
Epicurus’s view of the self? How does “nature” understood along Epi-
curean lines offer a basis for normative propositions about “natural
rights” (a phrase Epicurus would undoubtedly have found very strange)?
To answer these questions, Jefferson’s “‘supplement” must be examined.

These questions bring us to a central puzzle in Jefferson’s moral theory,
namely, the connection between nature and morality. How can a theory
of natural rights, which presumably has normative content, be generated
from a materialistic theory that simply describes what s rather than what
ought to be the case? How can an empiricist have a theory of “nature”
that is arrived at noninductively and is at the same time an cmpirical
generalization?”" If the phrase laws of nature is used without equivocation
in both a scientific and an ethical context, how can laws of nature serve
as a moral standard for action? Can a theory of rights be generated from
observation of “human nature” conceived of non-teleologically, without
reference to metaphysics, revealed religion, or “soul”? To understand
Jefferson’s notion of prudence, we have to understand his natural rights
theory, and so the sense in which he assumes that natural rights do and
do not obligate moraf choice in the real world. And to do this we must
look at Jefferson’s comments about the relationship among natural rights,
natural law, and moral sense.

As already mentioned, Jefferson does not think it possible to provide
a metaphysical interpretation of “nature” or “rights”; his Epicureanism
and demythologized Christianity rule out a theological interpretation (in
his mind closely connected to the metaphysical, especially Platonic); and
he nowhere ventures the sort of teleological strategy proposed by Aris-

8 See the letter to Thomas Law of 13 June 1814 (pp. 1336-7).

7 wish to avoid beginning with Charles Miller’s statement that “in religion and cthics,
in aesthetics, politics, and economics, in all the regions of value, fefferson was ignorant
of any problems associated with deriving a statement of value from a statement about
being. Rather, and without thinking about it, he adhered to a variety of ethical naturalism,
according to which nature gives direct and certain guidance on matters of human choice”
{Jefferson and Nature, 91). My procedure is to assume that Jefferson understood the
direction in which he wished to go (that of a naturalized ethics) and the direction he
wished to avoid (that is, a theological ethics}—-and then to sce how far he succeeds.
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totle. Let me try to clarify the sources of Jefferson’s notion of nature,
and with it his notions of natural law and natural rights, with an ex-
amination of several important texts. [ begin with the sense of nature
implied by the natural-law formula.

Jefferson sees in nature a basis for both science and morality, and the
phrase law of nature is used in both contexts, never with any indication
that substantially different senses of law or nature might be at work,
Speaking with reference to the Bible, Jefferson holds that claims about
occurrences that violate the laws of nature {or the “course of naturc™)
should be dismissed. The laws of nature do not permit us knowledge of
the spirit-world.”! The laws of nature can characterize geographical con-
figurations—which themselves may play an important part in political
developments—as well as the connection between the habits humans or
animals form and the characters they end up with.”? We observe that
human beings can live in societies that are closer to nature’s laws or
further removed from them, that is, in less and more civilized nations.”
The laws of nature are to be distinguished from the conventional laws,
the latter being, from the moral standpoint, subscrvient to the former.”

Jefferson frequently mentions the right to voluntary expatriation or
emigration. This “right which nature has given to all men™ seems to stem

1 Gee the letters to Peter Carr, 10 August 1787 {p. 902); to William Short, 4 August 1820

(p- 1435); and to lsaac Story, § December 1801 (Extracts, 325).

See Jefferson’s leteer to Short, 13 April 1820 (Extracts, 393), and to John Langdon, §

March 1810 (p. 1221). On the issue of geography, consider Jefferson’s remark in the

letter to John C. Breckinridge, 12 August 1803, to the cffect that the United Stares will

exercise “the natural right we have always insisted on with Spain, to wit, that of a nation
holding the upper part of streams, having a right of innocent passage thro” them to the
ocean” (p. 1137). Preswmably that natural right is ultimately to be derived from the right
of self-preservation possessed by the individuals constituting the society (the society
having been formed for the purpose of securing their mutual self-preservation). fn the

“Draft of the Kentucky Resolutions,” we read that “every State has a natural right in

cases not within the compact. .. to nullify of their own authority all assumptions of

power by others within their limits” (p. 453); and in Jefferson’s “Response to the Citizens
of Albemarle” (12 February 1790), we are told that “the will of the majority, the Natural

law of every society, is the only surc guardian of the rights of man” (p. 491).

Letter to William Ludlow, 6 Scptember 1824 (p. 1496): “These [savages] he would

observe in the carliest stage of association living under no law but that of nature, sub-

scribing and covering themselves with the flesh and skins of wild beasts.”

" Letter to John B. Colvin, 20 September 1810 (p. 1231): “A strict observance of the
written laws is doubtless vne of the high duties of a good citizen, but it is not the highest.
The laws of necessity, of self-preservation, of saving our country, when in danger, are
of higher observation. To lose our country by a scrupulous adherence to written law,
would be to lose the faw itself, with life, liberty, property and all those who are enjoying
them with us; thus absurdly sacrificing the end to the means.” On the relationship between
the law of self-preservation and conventional law, see also the beginning of the “Opinion
on the French Treaties.”

7
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in the way just noted from the individual’s rights to self-preservation,
liberty, and pursuit of happiness, as well as from the fact that one’s place
of birth ts not chosen by the individual and so entails no obligation on
one to remain there.”” This reasoning suggests that there is a hierarchy
of individual rights. Indeed, the natural rights of individuals seem to be
the basis of the conventional rights of societies. The rights of societies
to control their own lands and institutions, to have representative gov-
ernment, and so forth seem to derive from the rights of individuals to
“life, liberty, and the pursuit of happiness.”™’

Thus nature or, as Jefferson occasionally says, nature’s law is the
source of rights (by means of the moral sense). One of the most interesting
examplcs of his (attempted) derivation of rights concerns his thesis, re-
peated scveral times throughout his life, that “the earth belongs to the
living.” That notion is closely tied to Jefferson’s intense dislike of national
debt, banking intercsts, and commerce, as well as to his praise of the
self-sufficient life of the farmer. His view that cach genceration is entitled
to write its own constitutions and laws follows from the thesis in question.
In a letter to John W. Eppes of 24 June 1813 Jefferson writes: “But what
limits, it will be asked, does this prescribe to their powers? What is to
hinder them from creating a perpetual debt? The laws of nature, Lanswer.
The earth belongs to the living, not to the dead. The will and power of
man expire with his life, by natare’s law” (p. 1280). Further on in the
same letter, Jefferson adds, in reply to the question of whether one gen-
eration 1s bound by the debts or laws of the preceding generation: “Every
one will say no; that the soil is the gift of God to the living, as much as
it had been to the deceased generation; and that the faws of nature impose

" See the Summary View, 105—6. A similar sentiment is repeated in the “Bill Declaring
Who Shall Be Deemed Citizens of this Commonwealth™: “And in order to preserve to
the citizens of this commonwealth, that natural right, which alt men have of relinguishing
the country, in which birth, or other accident may have thrown them, and, seeking
subsistance and happiness wheresoever they may be able, or may hope to find them,”
no citizen shall be prevented from emigrating {p. 374).

" In the Surunary View Jefferson says: “From the nature of things, every society must at
all times possess within itself the sovercign powers of legislation. The feelings of human
nature revolt against the supposition of a state so situated as that it may not in any
emergency provide against dangers which perhaps threaten immediate ruin™ (p. 118).
And “From the nature and purpose of civil institutions, al! the lands within the limits
which any particular society has circumscribed around itself are assumed by that society,
and subject to their allotment only” (p. 119). At the start of the “Opinion on the French
Treaties” we read that “between society and society the same moral duties exist as did
between the individuals composing them while in an unassociated state. .. Compacts
then between nation and nation are obligatory on them by the same moral law which
obliges individuals to observe their compacts”™ (p. 423).
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no obligation on them to pay this debt. And although, like some other
natural rights, this has not yet entered into any declaration of rights, it
is no less a law, and ought to be acted on by honest governments” (p.
1282).

Writing on the same subject to James Madison some twenty-four years
sarlier (6 September 1789), Jefferson claims that it is “self evident” that
the earth belongs in usufruct to the living. He allows, of course, that
governments may, for this or that reason of utility, establish laws reg-
ulating the transfer of property; but these laws do not have the force of
“patural right” because they are not based on self-evident natural law
(p. 959).”7 Between society and society, and generation and generation,
“there is no municipal obligation, no umpire but the law of nature” (p.
962). Natural rights, then, can belong only to the living.”* In another

77 far as | am aware, this passage contains the only usc of the term sci[-evidmt in
Jefferson’s writings, other thaa in the Declaration of Independence. For M'JLIIS(H’}’S sober
and pragiatic reply of 4 February 1790 to Jetferson’s letter, see The Mind of the Founder:
Sonrces of the Political Thought of James Madison, ed. Marvin Mcy_crs (Ham)ver,‘{\I:H.:
University Press of New England, 1981), 176-9. T'or exanple, Madisou rclx}ur}cs: 1f the
carth be the gift of nature to the living, their title can extend to the cnrt‘_h'ln its natural
state only. The improvements made by the dead form a debt against the living, who take
the benefit of them. This debt cannot be otherwise discharged than by a proportionate
obedience to the will of the Authors of the improvements.” The dls'l'll'll.‘l’l()n between
nataral and conventional law is uicely illustrated in Jefferson’s discussion of patents on
ideas; see his fetter to lsaac McPherson of 13 August 1813. Jefferson points out th1;1|:
although it is a “moot question whether the origin of any kind of property is derived
from nature at all,” it is agreed that “no individual has, of natural right, a scparate
property in an acre of land, {or instance.” So far as narur::il rlgl'!t goes, however, prt)pcgty
in a particular piece of land exists only whllc it is oceupied. (.QuV@ntlon;]I law may, for
reasons of utility, confer stable ownership. Nature has made ideas nearly as p‘u[)lx; as
Jand. While an idea is kept sccret in a man’s head, he may be said to have exclusive right
o it. Once it is divulged, it belongs to all. For nature has “b;ngvg]emlf’ consrynctcd
things in such a way that ideas can be easily shared without d.ummshmg them, Jike the
air in which we breathe and move. “Inventions then cannot, in nature, be a subject of
property. Society may give an exclusive righr to the profits ;1fi:§in§, from them, as an
cncouragement to men to pursue ideas which may produce lltllltz (});).'1291—2). _Jef~
ferson’s arguments for the “More General Diffusion oflKnowlcd.gc th'al is, for publicly
supported education—are of necessity utilitarian, Public education, which is most useful
in helping people to excrcise their natural rights trec‘ly, is also a way of dcstroymvg ti_\g
“pscudo-aristocracy” and substituting the natural aristocracy of “the vc_r]tablc aristoi
(sec Jefferson’s letter to John Adams of 28 October 1813). Jefferson dgmes that talents,
which are unevenly distributed by nature among mankind, provide their possessors with
a natural right to rule others. ) ) L

78 [y his letter to P. S. Du Pont de Nemours of 24 April 1816, j.ctfcrsqn says that “a right
to property is founded in our natural wants, in the means with which we are endowed
1o satisfy these wants, and the right ro what we acquire by those means wnhout violating
the similar rights of other sensible beings” (p. 1387). Itis worth mentioning that Jefferson
was much worried about the excessive accumulation of property and saw no natural

right to infinite accumulation of property, The regulatla'm of the nccumq]gnon of spgc1ﬁc
property was for him a utilitarian issue. Hence he denies that the abolition of entail—a
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letter on the subject, to Samuel Kercheval of 12 July 1816, Jefferson
answers: ‘““The dead have no rights. They are nothing; and nothing cannot
own something. Where there is no substance, there can be no accident”
(p. 1402). And again, in a letter to John Cartwright of 5 June 1824, we
learn that conventional laws cannot be unchangeable because “the Cre-
ator has made the earth for the living, not the dead. Rights and powers
can only belong to persons, not to things, not to inere matter, unendowed
with will. The dead are not even things” (p. 1493). The key terms here
are will and powers. Death is as natural as life, and the condition of the
deceased is as natural as that of the living. Why, then, grant natural rights
only to those living, those who have “will” and “powers”?

The sentence following that just quoted from Jefferson’s letter to Cart-
wright reads: “The particles of matter which composed their bodies,
make part now of the bodies of other animals, vegetables, or minerals,
of a thousand forms. To what then are attached the rights and powers
they held while in the form of men?” Jefferson is excluding, in full
accordance with his Epicureanism and demystified Christianity, one pos-
sible answer to his rhetorical question, namely, an immortal soul. Soul
could be considered to be the “substance” of human nature that lives on
after the dissolution of the body. In any event, for Jefferson, life is the
presupposition of liberty, that is, the exercise of the will, and liberty
would seem to be the presupposition of the pursuit of happiness. Even
within the list of natural rights in the Declaration of Independence, then,
there secms to be a logical order grounded in an understanding of the
sense in which nature s the foundation for rights.”

Presumably, in the absence of living possession of will, inner liberty,
conscience, ideas, and powers, natural rights are lost because the living
can no longer see the dead as subjects of choice, sociality, and so forth;
the dead cannot be “sympathized” with in the relevant sense,®

development that he did so much to effect—deprived anyone of their natural righes
(Autobiography, 32).

™ Inx the Summary View Jefferson says: “That these are our grievances which we have thus
laid before his majesty, with that freedom of language and sentiment which becomes a
free people claiming their rights, as derived from the laws of nature, and not as the gift
of their chief magistrate™ (pp. 120-1). Several sentences further Jefferson refers to “the
rights of human nature” (a phrase used on p. 116 as well, with reference to the injustice
of slavery); thus the “laws of nature” here must mean “the laws of human nature.”

* There may be a connection between Jefferson’s argument (as 1 have just reconstructed
it) and the fact that Jefferson leaves open the list of natural rights. The attribution of
rights would scem to depend, for him, on our ability to sympathize and on the capability
of the entity sympathized with to be the subject-of-a-life. And this scheme might lead to
the discovery of new rights. Our determination of the entity’s ethical status might
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Jefferson’s argument sustaining the inference from nature to morality
is painfully sketchy here, and his position has correspondingly puzzled
many commentators. Thus far the inference scems quite unpersuasive,
but Jefferson has another card to play. The connection between nature
and rights seems effected through two observations about the constitution
of human nature. Nature has “created” us so that we possess a “moral
sense,” a faculty or characteristic that Jefferson sometimes refers to as
“conscience” or simply as moral “feelings.” *“Common sense”™ seems to
function for Jefferson as a nearly analogous tenn, The moral sense pro-
vides all human beings, or nearly all, with the perception of the difference
between right and wrong.”' For Jefferson, it is the possession of the moral
sense that makes an anima} human. That a particular person proceeds
as though lacking any moral sense does not, Jefferson thinks, disprove
the rule.*? He takes it as an empirical truth that moral sense is the species

itself depend heavily on our ability to sympathize, so that, for example, a particularly
vivid imagination might enable people to sympathize with and sec as ethical subjects
certain higher primates, who would then be thought of as having rights. Further, the
specific rights to be attrsbuted to accepted rights-bearers might itself be a function of the
ability to sympathize; well-attuned sympathy might lead onc, say, to auribute to a person
in dire need of health care a right to that health care.
In a letter to Peter Carr of 10 August 1787, Jetferson remarks: “The moral sense, or
conscicnee, is as much a part of man as his leg or arm. It is given to all human beings
in a stronger or weaker degree, as force of members is given them in a greater or less
degree” {p. 901). Toward the start of the “Opinion on the French Treaties™ we read
that “For the reality of these principles [concerning the relationship between positive
and natural taw] 1 appeal to the true foundations of evidence, the head and heart of
every rational and honest man. It is there Nature has written her moral laws, and where
every man way read them for himself” (p. 423). And further on in the same treatise:
“Questions of natural right are triable by their conformity with the moral sense and
reason of man, Those who write treatises of natural law, can only declare what their
own moral sense and reason dictate in the several cases they state. Such of them as
happen to have feelings and a reason coincident with those of the wise and honest part
of maukind, are respected and guoted as witnesses of what is morally right or wrong in
particular cases. Grotius, puffendorf, Wolf, and Vattel are of this number. But where
they differ, and they often differ, we must appeal to our own feelings and reason to
decide between them™ (p. 428). In Query X1 of the Notes Jefferson says, with reference
to the Indians who live without government and written law: “Their only controuls are
their manners, and that moral sense of right and wrong, which, like the sense of tasting
and fecling, in every man makes a part of his nature” (p. 220). In Query X111 of the
Notes (p. 251) we read that “t is the natural law of cvery assenubly of men, whose
numbers are not fixed by any other law™ to determine what will count as a quorum,
Occasionally Jefferson refers to “natural reason™ (e.g., Query VI of the Notes [p. 211));
the phrase seems equivalent to “moral sense.”
| refer to his letter to Thomas Law of 13 June 1814. Jefferson agrees that the creator
did not plant the “moral instinct™ in every man, for “there is no rule without exceptions.”
Although some people are born without sight, hearing, or hands, they nevertheless “enter
into the gencral definition of man. The want ot imperfection of the moral sense in some
men. ... is no proof that it is a general characteristic of the species” (pp- 13378}, Jefterson

x
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difference in our case. As far as I can tell, this doctrine of moral sense
and natural law remains constant throughout all of Jefferson’s writings
from the earliest to the latest.*> Our possession of moral sense is a result
of the operation of laws of nature—the laws according to which we are
constituted; according to which humans have evolved; or, in another
formulation, the laws according to which we are “created.”™ Given my
carlier observations about Jefferson’s view of religion and of his mate-
rialism, it seems that he uses “nature,” “nature’s God,” and “the creator”
interchangeably.” Jefferson can and does characterize human nature in

did seem to think that there has been an improvement of humankind through history,
culminating in the American experiment; but this scems not to be an improvement in
the moral sense as such. In the letter to . S. Du Pont de Nemours, 24 April 1816,
Jefferson remarks; “Although 1 do not, with some cnthusiasts, belicve that the human
condition will ever advance to such a state of perfection as that there shall no longer be
pain or vice in the world, yet 1 believe it susceptible of much improvement, and most of
all, in matters of government and religion; and that the diffusion of knowledge among
the people is to be the instrument by which it is to be effected” {pp. 1387-8). Also, in
the “Report of the Commissioners for the University of Virginia,” 4 August 1818, we
read: “Education gencrates habits of application, of order, and the love of virtue; and
controls, by the force of habit, any innate obliquidies in our moral organization. We
should be far, too, from the discouraging persuasion that man is fixed, by the law of his
nature, at a given point; that his improvement is a chimera, and the hope delusive of
rendering ourselves wiscr, happier or better than our forefathers were” (p. 461).

As is also suggested by May, The Fadightenment in America, 296.

In his fetter to Benjamin Austin of 9 January 1816, Jefferson refers to the actions of
England and France as “‘setting at defance ali those moral laws established by the Author
of nature between nation and nation, as between man and man” (p. 1371). And at the
start of the “Opinion on the French Treaties” we read: “The first of these only [the
Moral law of our nature|, concerns this question, that is to say the Moral law to which
Man has been subjected by his creator, and of which his feclings, or Conscience as it is
sometimes called, are the evidence with which his creator has furnished him™ (p. 423).
Thus the “laws of nature and of nature’s God” phrase in the first paragraph {in Jefferson’s
reproduction of the document in his Autobiography) of the Declaration of Independence
should be read (on substantive as well as graromatical grounds) as “the laws of nature
and [the Jaws] of nature’s God.” The “nature’s God™ phrase used here is possessive or
subjective genitive and scems to mean “the God belonging to nature.” (This first para-
graph contains the only use of the word God in the Declaration.) In the second paragraph
of the Declaration we read once of all men being “created” equal, and once of a *ereator™
who endows men with their inalienable rights. The creator in question is nature, The
Beclaration closes with a loose reference to “divine providence.” Of course, it is possible
that Jefferson and his colleagues thought that the readers of the Declaration would
jnterpret “creator’’ in a more conventiona! sense, and even that Jefferson wished readers
to do so, without himself subscribing to that conventional sense, But the “nature’s God™
phrase scems striking enough to arrest the moderately attentive reader (although it was
used, by Alexander Pope, for example, before Jefferson). From a more conventional
Christian standpoint one would presumably speak of “God’s nature” or “the nature
created by God” rather than “nature’s God.”

The point is controversial, of course. Morton White argues that Jefferson's “moral sense”™
doctrine of natural law and natural right is suggested in good part by Burlamaqui’s more
conventional theses that “these dutics [toward God, oneself, and other humans] are
inferable by reflection on the nature and states of man, which indicate the intentions of
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religious vocabulary, but on the reading 1 am proposing he is not com-
pelled to.™

Further, Jefferson assumes that we are social or other-directed animals
who by nature care about others and their evaluations. In some passages
this characteristic of human nature seems to be assimilated to the moral
sense.?” T take it that this caring will require sympathy {or better, em-

God with respect to man. ... Moreover, having proposed these as ends for man, God
wills that man should labor for his own preservation and perfection in order to obtain
all the happiness of which he is capable according to his nature and estate.” The Phi-
losophy of the American Revolution (New York: Oxford University Press, 1981), 162.

White notes that Burlamaqui took God to be powerful, good, and wise; such an as-
sumption seems hard to make in Jefferson's case, particularly if God is taken to be an
individualized and active agent (an assumption thatis difficult to reconcile with Jefferson’s
materialism). As White restates the Burlamaquian/Jeffersonian position: “We examine
the essence God has given man and the states in to which he has put man, infer his
intentions with respect to man, and then infer what God was led to decree, nsing along
the way the premise that God, by his nature, can do nothing but good and nothing in
vain” {p. 180). [ am suggesting, by contrast, that Jefferson moves directly from moral
sense to natural law and natural right, in a way closer to Pufendorf’s strategy of arguing
tor nataral law from human sociability (a strategy criticized by Burlamaqui; see White,
p. 183), and probably still closer to Hutcheson. (For further discussion of Burlamagui,
sce Chapter 1 in this volume.)

 Jefferson closes the Sunmamary View by remarking: “The God who gave us life gave us
liberty at the same time; the hand of force may destroy, but cannot disjoin them.” The
rights to frecdom of thought and religion stem from the same hasic source-—nature (given
my reading of what Jefferson means by “God”). Tn the “Bill for Establishing Religious
Frecdom™ the argument for freedom of religion depends in part on the premise that
“Almighty God hath created the mind free™ (p. 346). The freedom of the mind is a
characteristic of human nature and is valued by moral sense] therefore people have a
right to freedom of thought and belief. To interfere with that freedom is, as the Bill
makes clear, to interfere with other natural rights as well {e.g., Jefferson refers to “those
priviledges and advantages to which, in common with his fellow citizens, he [the indi-
vidual| has a natural right” [p. 347[2 In Query XVil of the Notes Jefferson states: “The
error seems not sufficiently cradicated, that the operations of the mind, as well as the
acts of the body, are subject to the coercion of the laws. But our rulers can have authority
over such natural rights only as we have submitted to them. The rights of conscience
were never submitted, we could not submit, We are answerable for them to our Cod”
(p. 285). Jefferson did not make the correct workings of the moral sense depend on the
existence of an immortal soul or a separate Creator and did not include such teachings
in his cducational schemes. His philosophy of history docs seem connected, rather loosely
to be sure, with the notion of an ordering principle, which along Epicurean lines could
be interpreted in accordance with a belief (perhaps not scientifically warranted so much
as psychologically ineluctable) that progress is generally taking place and scems guided.
This sense of history is important to his doctrine of moral action, discussed later,

7 See the letter to Thomas Law, 13 June 1814 {p. 1337): “Nature hath implanted in our
breasts a love of others, a sense of duty to them, a moral instinct, in short, which prompts
us irresistibly to feel and to succor their distresses. . .. The Creator would indeed have
been a bungling artist, had he intended man for a social animal, without planting in him
social dispositions.” Those few persons deficient in inoral sense must be educated 1o see
its truth, or presented with a system of punishments and rewards that will appeal to
their self-interest narrowly understood until they acquire the habit of acting in accordance
with moral sense.

=

Rights and wrongs 179

pathy), and so an exetcise of the imagination. I conjecture that if Jefferson
were to spell out the steps leading to his normative conclusion about the
existence of natural rights that we are obligated to respect, it would be
through a Hutchesonian strategy—one in keeping with his obvious pre-
dilection for a naturalized ethics, his Epicurean suspicion of any theo-
logical arguments for ethical norms, his materialism and interest in sceing
psychology founded on biology, his view that basic ethical principles are
taught to the heart rather than the head (i.e., by moral sense), and his
notion that we are naturally social.** The line of rcasoning would seem
to go as follows: It is through our ability to empathize with others—to
see them as being human like us; as possessing moral sense; as being
capable of choice, ethical understanding, and responsibility—that we
draw the inference that others are to be treated in a certain way. This is
not so much an attempt to infer a normative thesis directly from an
observation about certain traits as an observation that a properly con-
stituted, impartial, and enlightened community would accord recognition
to certain traits. We Jeffersonians—enlightened by science, freed from
the fictive hicrarchies proposed by the superstitious or by metaphysical
Platonizers—fnd it self-cvident that persons (defined as possessing, at a
minimum, moral sense) bave rights, given the way nature has constituted
us. Obligation is derived from moral sensibility enlightened in the ap-
proptiate way."’

8 The influence of Hutcheson on Jefferson may well be indirect; so faras|1 know, Jefferson
never quoted from Hutcheson. Jefferson possessed Hutcheson's Short Introduction 1o
Moral Philosophy in Three Books, his Synopsis Metapbysicae, and the Inquiry into Our
Original ldeas of Beauty and Virtue (Sowerby, Catalogue of the Library of Thomas
Jeffersom, 2: 1,12, 13). Some discussion ot the relationship between Jefferson and Hutche-
son may be found in Garry Wills’s Inventing America: Jefferson’s Declaration of {nde-
pendence (New York: Doubleday, 1978). I note that Hutcheson offered a strong critique
of Aristotle’s justification of “natural slavery” and of the institution of slavery, Sce Wylie
Sypher’s “Hutcheson and the *Classical’ Theory of Slavery,” Journal of Negro [istory
24 (1939): 263—80. On that point see also Davis, The Problem of Slavery in Western
Culture, 375—8. Aristotle’s argument was widely cited in support not just of the enslave-
ment of blacks but of Indians as well. See Lewis Hanke, Aristotle and the American
Indians: A Study in Race Prejudice in the Modern World (London: Hollis & Carter,
1959).

[ note two striking omissions in Jefferson’s account so understood. First, a notion of the
common good does not secm to play an important role in the argument (in contrast with
Hutcheson, but in keeping with Jefferson’s Epicureanism). The pursuit of happiness
figures prominently in his writings, but seems not to do the work that we would expect
from a notion of the common good. Second, Jetferson does not avail himself of his
Epicureanism by making pleasure and pain the basis for rights. That strategy, for which
there is Hutchesonian precedent, would be proto-urilitarian in character and would mesh
nicely with the emphasis on prudence. It would also provide Jefferson with a reason for
keeping open the list of rights and of the species of rights bearers. Hutcheson was an

o
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An argument along these lines does not provide the sort of justification
2 Kantian would require.”” The argument gives an important place to
the imagination in ethical reflection (as similar arguments in Hume and
Smith do). The empirical determination that another person possesses
moral sense would seem to require an imaginative grasp (what Smith
calls “sympathy”) of the other’s world by which the other’s capacity for
moral feeling, sense of responsibility, and the like are understood. Jef-
ferson does not explore the consequences of this point, but the path is
certainly open to an important role, in Jefferson’s supplement to Epicurus,
for an aesthetics based in the imagination.”'

In any cvent, because Jefferson takes it to be empirically true that
blacks possess moral sense, he infers that they possess natural rights,
regardless of any other respects in which blacks are (supposcdly) infe-
rior.? Before we sec how Jefferson thought the principle of moral equality
was best applied in practice, let us examine further his attempted synthesis
of Epicurus and moral-sense Christianity.

Jefferson’s synthesis. An effort to integrate the “moral sense” view with
the Epicurean might proceed in the way Jefferson indirectly suggests in

“animal rights” exponent, for example. For some discussion of Hutcheson (and some
of his predecessors) on animal rights, see Thomas Reid: Practical Ethics, ed. Knud
Haakonssen (Princecon, NLJ.: Princeton University Press, 1990), 378, n.3.

For a discussion of the problem of equality and of the problem of drawing normative
conclusions from factual statements about human beings, sce Bernard Williams, “The
Idea of Equality,” in Problems of the Self: Philosophical Papers [1956-1972 (Cambridge:
Cambridge University Press, 1973): 230-49.

See Jefferson’s letter to Robert Skipwith, 3 August 1771 (pp. 741-2), in which Jefferson
commends literature as a vehicle for exciting the “sympathic emotion of virtue” in the
reader.

In Query XIV of the Notes on the State of Virginia, Jefferson says that blacks may be
iuferior to whites in both body and mind but indicates there (and more unambiguously
in other writings) that they possess the essential trait of “moral sense” (p. 269). For
example, in his letrer to Henri Gregoire of 25 February 1809, jefferson says: “Be assured
that no person living wishes more sincercly than 1 do, to sce a complete refutation of
the doubts Uhave myself entertained and expressed on the grade of understanding alloted
to them by nature, and to find that in chis respect they are on a par with ourselves.”
After noting thac his observations were expressed only with hesitation given their limited
empirical basis, be adds: “whatever be their degrec of talent ir is no measure of their
rights. Because Sir Isaac Newton was superior to others in understanding, he was not
thercfore tord of the person or property of others™ (p. 1202). But with respect to the
physical beauty of blacks, Jefferson says without ambiguity that whites arc superior, a
judgment that scems associated with his fear of miscegenation and his correlative in-
sistence on expatriation. On the questions of physical beauty and of the mixing of the
races, see Query XIV of the Notes (pp- 264-5); the letter to Monroe of 24 November
1801 (p. 1097); and rhe letter to Edward Coles of 25 August 1814 (p. 1345).

uny
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the letter to Thomas Law of 13 June 1814, namely, through refinement
of the “broader scnse” of cgoism that Jefferson there attributes to Hel-
vétius (p. 1337). Correspondingly, prudence will not amount simply to
the agent’s pursuit of happiness at the expense of any consideration of
others. The performance of moral acts with regard to others gives us
pleasure in a psychological, not a pecuniary or bodily, sense. fefferson
says that “this is indeed true,” and goes on to assert that we derive
pleasure from others because of the natural moral sense implanted in us.
Human beings by nature possess moral sense and so sociability, and their
happiness depends on acting morally. That is, one could attempt to
reconcile Epicurus and *“true Christianity” by defining happiness or tran-
quillity so that it includes the pleasure of performing selfless action, given
that our “sociability” is part of our natural makeup.” Epicurus’s stress
on friendship is expanded and diluted so as to encompass the “family of
man,” a broadened cate for others that is somehow a component of the
agent’s sumnmum bonum. The sentiments of benevolence and the like are,
Jefferson wants to insist, in our self-interest—they are part of our pursuit
of happiness. To repeat, duty and self-interest coincide when rightly
understood.” Jefferson’s synthesis as 1 have construed it continues to

98 Presumably this would require abandonment of Epicurus’s association of happiness with
invulnerability, because the happiness of others cannot be entirely within our control.
Furthermore, it would scem difficult for Epicurus to defend a more than instrumental
view of friendship (as some of my language above suggests). That is, it is difficult to see
how Epicurus could make room for the type of friendship Aristotle describes as being a
joint pursuit of a shared good; even though Epicurus does tell us that “all friendship is
desirable in itself, though it starts from the need of help” (Sent. Vat. XX, p. 109). (For
discussion of Epicurus’s difficulties in accounting for friendship, sce once again Mitsis’s
Epicurus’ Ethical Theory, chap. 3 and pp. 117-28.) 'The tension between happiness and
friendship is already evident in Epicurus. Jefferson’s supplement to Epicurus adds further
strain to the position. In the end the strain overwhelms Jefferson’s attempted synthesis.
See Jefferson’s letter to Caesar A. Roducy, 10 February 1810, in which he says, with
reference to America's struggle with Britain: “All those calculations which, at any other
period, would have been decmed honorable, of the existence of a moral sense in man,
individually or associated, of the connection which the laws of nature have established
between his duties and his interests, of a regard for honest fame and the esteem of our
fellow men, have been a matter of reproach on us, as evidences of imbecility, As if it
could be a folly for an honest man to suppose that others could be honest also, when it
is their interest to be so™ (p. 1217). The three dependent clauses beginning with “of”
should be understood as parts of an extended parallel construction. See also the letter
to Jean Baptiste Say of 1 February 1804: “Morality listens to this [the view that in
America laborers should be concentrated in the agricultural sector], and so invariably
do the laws of nature create our duties and interests, that when they seem to be at
variance, we ought to suspect some fallacy in our reasonings” (p. 1144). In the letter to
George Logan of 12 November 1816 (Extracts, 381) Jefferson refers to “the truth of
the maxim that virtue and interest are inseparable.”
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privilege the Epicurean side in at least this sense, namely, that the hap-
piness of the individual remains the summum bonum.

As already intimated, Jefferson’s version of moral sense and natural
rights does not require sacrificing his matcrialism, antidualism, suspicion
of metaphysics, critique of orthodox religion, or affirmation of science,
The supplement preserves Jefferson’s effort, so characteristic of the En-
lightenment, to redeem nature; for nature is so structured as to provide
us with all we need to function as social and happy beings. Deviations
from moral sense are taken not as an indication of the presence in the
human soul of an intrinsic or natural tendency to cvil, but as an indication
of ignorance. The supplement does expand the role that imagination and
sentiment will play. It both retains and expands the complexity of the
role of prudence with respect to deliberation about how an individual
or community may best act on the imperatives of moral sense, not just
within the framework of natural rights (understood as side constraints)
but also in the implementation of these rights. Prudence would remain
central to an individual’s understanding of the status that moral sense
and the imperatives it illuminates have in the well-ordered life.

Another element present in Jefferson’s synthesis, namely, his views
about historical progress, should be made more explicit before we con-
tinue. Jefferson seems to have thought that the capacity for the right
exercise of moral sense had progressed; the increasingly humane treat-
ment of prisoners of war was an example.” Jefferson never quite aban-
doned his optimism that Americans eventuatly had to see the light with
respect to slavery. The Founders had made known the principles of jus-
tice; the next generation would, if properly led, implement them with
respect to slavery. Jefferson also suggested that great evils do not go
unpunished forever. He seemed to arrive at this point in part via inductive

" See Koch, The Philosophy of Thomas Jefferson, 18. In the letter to Samucl Kercheval of
12 july 1816, Jefferson discusses the “progress of the human mind”™ and the necessity
that Taws change to suit it (p. 1401). See also the letter to John Brazier, 24 August 1819:
“Fo the moralist they [the Greek and Latin languages| arc valuable, because they furnish
cthical writings highly and justly esteemed: although in my opinion, the moderns are far
advanced beyond themm in this line of science” (p. 1424); and the letter to P. S. Du Pont
de Nemours of 24 April 1816 (pp. 1387-8). Consider also Jefferson’s letter to John
Adams of 8 April 1816: I think with you that it is a good world on the whole, that it
has been framed on a principle of benevolence, and more pleasure than pain dealt out
to us. There are indeed. .. gloomy and hypocondriac minds, inhabitants of discased
bodies, disgusted with the present, and despairing of the future; always counting that
the worst will happen, because it may happen. To these { say Mow much pain have cost
us the evils which have never happened? My temperament is sanguine. | stecr my bark
with Hope in the head, leaving Fear astern” {pp. 1381-2),
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generalization from the past and in part through hope: “Had Bonaparte
reflected that such is the moral construction of the world, that no national
crime passes unpunished in the long run, he would not now be in the
cage of St. Helena.””® Jefferson articulates a similar point in the famous
passage in Query XVIII of the Notes on the State of Virginia.”” But he
does not present us with anything like a philosophy of history. Presum-
ably, the moral-sense doctrine, combined with belief in the progress of
science and the disutility of wrongdoing, are elements of his vaguely
articulated view.

Nevertheless, his view about the course of history is important to a
doctrine of prudential action in the political sphere. Because political
prudence as Jefferson understands it is deliberation abour contingent
events, he needs a view about contingency that tells him not simply
whether patterns of events exist through time, but whether improvement
in the patterns can be expected as a result of intelligent choice. The
reasonableness of Jeffersonian prudence here depends on two assump-
tions: (1) that causes are connected to cffects in some knowable way and
(2) that the vast network of interconnected events is so structured that
it is rational to expect that prudent action may lead to desirable results.
If one held that the world is in the process of decaying very rapidly,
spinning off into chaos, it would make little sense to argue that moral

¥ Letter to Frangois De Marbois, 14 June 1817 (p. 1410). See also the conclusion of the
“Answers and Observations for Démcunier’s Article on the United States in the Ency-
clopédie Methodique, 1786.” Jefferson there remarks, in reference to the extirpation of
slavery: “But we must await with patience the workings of an overruling providence,
and hope that that is preparing the deliverance of these, our suffering brethren” (p. 592).

97 «And can the liberties of a nation be thought secure when we have removed their only
firm basis, a conviction in the minds of the people that these liberties are of the gift of
God? That they are not to be violated but with his wrath? Indeed [ tremble for my
country when [ reflect that God is just: that his justice cannot sleep for ever: that
considering numbers, nature and natural means only, a revolution of the wheel of fortune,
an exchange of situation, is among possible cvents: that it may become probable by
supernatural interferencet The Almighty has no attribute which can take side with us in
such a contest——But it is impossible to be temperate and to pursue this subject through
the various considerations of policy, of morals, of history natural and civil. We must be
contented to hope they will force their way into every one’s mind. 1 think 4 change
already perceptible, since the origin of the present revolution. The spirit of the master
is abating, that of the slave rising from the dust, his condition mollifying, the way I hope
preparing, under the auspices of heaven, for a total emancipation, and that this is dis-
poscd, in the order of events, to be with the consent of the masters, rather than by their
extirpation” (p. 289). What are we to make of Jefferson’s reference to “supernatural
interference,” given his materialism and bis implicit denial of a separate and purposive
God? 1 prefer the line of interpretation set out carlier, though ultimately, as | suggest
later, Jefferson is not consistent on the question of whether citizens’ belief in such a God
matters (whatever the truth of the question is).
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principles and practice can be brought together through prudential action.
If we ask ourselves whether action X was a rational choice even though,
25 we now know in retrospect, it failed to bring about the desired end,
we could answer affirmatively by saying that it was the best choice given
the circumstances and information available at the time. But that affir-
mative answer loses a great deal of force unless we also assume that it
is rational to cxpect that things can get better. Prudence would then
become a merely defensive, literally conservative, strategy—a means for
fending off for as long as possible the inevitable decay.

Jefferson’s assumptions about history seem closely tied to his prudence-
centered view of moral and political action, especially with respect to
the slavery issue. Assuming that things would get better helped make it
possible for him to postpone taking any radical steps to free his slaves
immediately, to campaign vigorously for universal emancipation, and so
forth. Of course, Jefferson did not assume that things would get better
without the conscious efforts of Americans; he was also clear that in the
absence of such couscious efforts, things would ger worse. He was con-
vineed, for example, that the slaves would get their freedom one way or
the other, and pot in the distant future either. The historic improvement
in the situation takes place in the realm of the human—the science of
morals has progressed, the moral scnse is more finely boned, human
rights arc much better understood than at any previous time, and so
forth. These examples provide the main evidence that moral progress (at
least as reflected in the political arena) is possible. Progress itself is defined
by reference to the Epicurean doctrines, supplemented by the teachings
of moral sense and sociability.”

By way of transition to the question of the coherence of this synthesis
in light of the slavery issue, let me turn to Jefferson’s differences with
carly abolitionists. This will help me flesh out Jefferson’s view of the
virtues of self.

Moral action and virtues of self: how to do the right thing. The preceding
section indicates that Jefferson’s notion of Christianity does not require
that what is right in theory be acted on without regard to the complexities

% Correspondingly, history would be an important subject for the Epicurean to study.
Lucretius does present us with a hisrorical narrative of the development of civilization,
though presumably not with the intent of providing evidence of “progress” to be used
in support of prudent statesmanship. On the complex relation between Lucretius and
Epicurus, sce Diskin Clay's Lucretius and Epicurus {Ithaca: Cornell University Press,

1983},
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of the empirical situation. Of course, it is also true that much of Christian
teaching as traditionally understood did not require the abandonment of
prudential morality, and so of slavery.”” However, a number of the ab-
olitionist movements active during Jcfferson’s life were sustained by an
interpretation of Christianity that did not leave much room for a pru-
dential view of moral action, particularly the Quakers and the various
evangelical or revivalist sects that grew out of the Great Awakening. In
the course of his summary of John Wesley’s Thoughts upon Slavery,
David B. Davis notes that Wesley thought that “no argument of utility
could justify debasing a rational creature to the level of a brute.” And
several lines further: “But Wesley’s most compelling thoughts had noth-
ing to do with reason or nature. His ultimate message was that the sing
of this world would soon be judged.”'™ Davis goes on to show that the
revivalist movement as a whole (including the Methodists) had as one
of its chief targets “the trend toward natural religion.” *“They were re-
volting not only against moral decay and the laxness of a worldly and
self-contented clergy, but also against the cntire drift of British thought
from Locke and Tillotson to Shaftesbury, Bolingbroke, and Hutcheson.”
And “If the philosophy of benevolence was associated with an expanded
view of man’s capacity for virtue, the very core of evangelicalism was a
renewed conviction of original sin.”'"" Sin came to be interpreted as self-

" For an ousstanding treatment of the coancetion between Christianity and the slavery
issue, sce Davis, The Problem of Slavery in Western Culture. It should be noted that
sonie of the proponents of the “positive good™ theory of slavery came close to arguing
that in principle Christianity sanctions the enslavement of blacks, for, they argued,
although God created all men equal, He also made it clear that the descendants of Ham
were to be slaves; further, the Bible does not provide a clear-cut condemnation of all
slavery for all time. As John Miller notes (Wolf by the Ears, 53), “Jefferson’s scientific
views were entirely compatible with a scparate creation of the various races of man.”
“This could not have been so if he had accepted the theory of monogenesis affirmed in
the Bible, that is, if he had accepred the Bible as truth. His “purified” Christianity thus
left the equality of human beings resting on a quasi-cmpirical basis.

Davis, Slavery in Western Culture, 383.

Davis, Slavery in Western Culture, 383—4. Davis adds that the revivalists “interpreted
man’s predicament within the old framework of sin and grace, and consequently spoke
a language which was meaningful to those who had never heard of Locke or David
Hume.” For a discussion of similar themces in connection with the Transcendentalists,
see Stanley M. Elkins, Stavery: A Problem in American Institutional and [ntellectial
Life, 3d. ed. (Chicago: University of Chicago Press, 1976), 157-93. As Davis puts itin
“The Emergence of lmmediatism in British and American Antislavery Thought,” in
From Homicide to Slavery: Studies in American Culture (New York: Oxford University
Press, 1986): “The policy of gradualism was related to certain cighteenth-century as-
sumptions about historical progress, the nature of man, and the principles of social
change; but we have also noted a subjective, moral aspect to antislavery thought that
was often revealed as an immediate consciousness of guilt and a fear of divine punish-
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centeredness and greed, both being at the heart of slaveowning; salvation
required profound inner changes and (at a minimum) immediate cessation
of the sinful activity.'”” The human being was seen as the scene of inner
turmoil and moral struggle between good and evil—a scene an Epicurean
would surely have taken as a sign of deep conceptual confusion. To make
a complex story short, acting in accordance with the true principle of
salvation meant maintaining a personal opposition to slavery, an op-
position exhibited without prevarication in practice.'” Fror that stand-
point there can be no prudential justification for possession of slaves, let
alone for involvement with the slave trade. Jefferson certainly took a dim
view of the revivalists, and his comments about the Quakers are mixed.'*

ment” {p. 246). And “immediatisin was something more thau a shift in strategy. It
represented a shift in total outiook from a detached, rationalistic perspective on human
history and progress (o a pcrsonﬂl commitment to make no compromise with sin. It
marked a liberation for the reformer from the ideology of gradualism, from a toleration
of evil within the social order, and from a deference to institutions that blocked the
way to personal salvation” (p. 255). . .

The term immediate was used in this connection by abolitionists including Anthony
Benezet. Sce Davis, “The Emergence of tmmediatisin,” 240, As Davis notes in these
pages, immediate might mean different things, from declaration of all)sulute personal
opposition to slavery to the conviction that “slavery should be abolished al?solutcly
and without compromiise, though not necessarily without honest preparation” (p.
239). The latrer construal begins to introduce a notion of prudence. [ am more inter-
ested for present purposes in the former construal, but acknowledge hidden complex'-
itics. For one could argue that immediate action is sometimes prudent, and that it
would belong to prudence to determine whether an immediatist, or gradualist, ap-
proach is warranted. The point here is that the choice would not bt_: made, for Jeffer-
son, by reference to the sorts of virtues of sclf, or theological beliefs, that hold for
his antagonists in this debate. )

Davis, Slavery in Western Crlture, 386, n.48: “One may note that the n_lnereemh-gcnrqry
abolitionist, A. A. Phelps, said that carrying out the decision for immediate emancipation
was like acquiring sanctification after conversion.” See Davis’s discussion in these pages
for the various qualifications of the view that evangelical refigion in practice encouraged
the antislavery movement in a way that required immediate emancipation of the slaves.
For the connection between the antistavery movement and the Quakers, sce Davis,
Slavery in the Age of the Revolution, chap. §, for example: “lt would be difficule to exag-
gerate the central role Quakers played in initiating and susmining_the first elrut!sluvcry
movements” (p. 215). In the twenty years or so preceding the American Revolution, th'c
Quakers took steps to free themselves from any involvement with sl:wcry,_as part of their
policy of self-purification. Of course they also took numerous steps to extirpate the sl‘ave
trade and the institution of slavery itself, though they did not always call for the immediate
emancipation of all slaves. In the same book Davis also notes that “Quaker lobbyists were
apparently responsible for the temporary and unpopular Virginia law of 1782 al}ow_mg
private manumissions.” By 1788 Virginia laws had barred any members of emancipation
societies from being jurors in freedom suits and “had virtually prevented humanitarians
from advising or aiding blacks in any legal action for freedom” {p. 197).

Jefferson criticizes the Quakers in the following vein: “You observe very traly, that both
the late and present administration conducted the government on principles professed
by the Friends. Qur efforts to preserve peace, our measures as to the Indians, as to
slavery, as to religious freedom, were all in accordance with their professions” (letter
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The point | wish to make here is that, in adopting a completely de-
mystified version of Christianity, Jefferson rejected a theory of the virtues
of self that might have required him to free his own slaves forthwith (and
quite possibly to educate and otherwise prepare them for their freedom),
and to speak out much more vigorously and frequently against the in-
stitution.”” Because he did not accept the doctrines of revelation, sin,
salvation, guilt, and the Last Judgment—none of which would make any
sense from his Epicurean starting point—]Jefferson did not feel compelled
to abandon his doctrine of prudential action. Jefferson was in a position
to own slaves all his adult life and still think of himself as having lived
as purecly moral a life as is practicable.

Jefferson’s deep antipathy toward what he calls “fanaticism™ is an
objection to, among other things, the notion that the moral thing to do
in an imperfect world is to act according to pure moral principle without
regard to the this-worldly consequences of one’s actions.'”® The “good

to Samuel Kercheval, 19 January 1810 [p. 1214]). For Jefferson’s criticisims of revivalist
religion, see his letter to Thomas Cooper of 2 November 1822 (pp. 1463 ff.). Of course,
the historical issues are complicated here, for revivalist movements may bave contribured
directly to the notion of “individual freedom™ so important to the founding. William
G. McLoughlin remarks in his “The Role of Religion in the Revolution” that “the Great
Awakening, sometinmes scen as a religious reaction to Arminianism and sometimes as
the upthrust of the Enlightenment in the colonies, was really the beginning of America’s
identity as a nation—the starting point of the Revolution” {(in Essays on the American
Revolution, eds. Stephen G. Kurtz and James H. Hutson [Chapel Hill: University of
North Carolina Press, 1973], 198). McLoughlin goes on to argue that as a result of the
Awakening “every individual was assumed to be in direct relationship to God and
responsible only to him, and therefore their collective will was God’s will. Or so, in its
extreme and logical form, this theory evolved by the time of Thomas Paine’s Conmmon
“Seszse and came into practice by the age of Jackson” {p. 200).

At least given Jefferson’s various assumptions about the side constraiuts 1 discuss later.
Jefferson could, again, find it prudent to act immediately on a given issue; the point is
that if he were to do so with respect to slavery, it would be for very different reasons
than those animating the immediatist camp.

Jefferson intensely disliked Calvinism, whose “demoralizing dogmas™ include, according
to Jefferson, the thesis that “faith is every thing, and the more incomprehensible the
proposition, the more merit in its faith,” as well as the view that “reason in religion is
of unlawful use” (letter to Benjamin Waterhouse, 26 June 1822 {pp. 1458-9]). In his
letter to Thomas B. Parker of 15 May 1819, Jefferson remarks on the “reveries, not to
say iusanities of Calvin and Hopkins; yet the latter, ) believe, is the proper teem. Mr.
Locke defincs a madman to be one who has a kink in his head on some particular
subjcet, which neither reason nor fact can untangle. ... This was the real condition of
Calvin and Hopkins, on whom reasoning was wasted. ... Were [ to be the founder of
a new sect, | would call them Apriarians, and, after the example of the bees advisc them
to extract the honey of every sect. My fundamental principle would be the reverse of
Calvin’s that we are to be saved by our good works which are within our power, and
not by our faith which is not within our power” (Extracts, 385~6). For Jefferson,
Calvinism stands for intolerance—the very opposite of reasonableness—that 1s, for the
pure and self-righteous adherence to principle as opposed to the recognition of the
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will”” is not always good without qualification. Jefferson credits Jesus
with understanding, in opposition to the Jews, “the social utilitics which
constitute the essence of virtue,” and so with allowing a place for reason—
prudence—in morality. Jefferson’s criticisms of Judaism amount at least
in part to a criticism of what we would think of as the Kantian view
concerning the irrelevance of consequences to moral evaluation in mo-
rality. Jefferson’s criticisms of Plato can be viewed as including a similar
clement. Jefferson had read the Republic and disliked 1t very much—and,
at least on the surface, the radical political recommendations of the
Republic dispense with every prudential maxim of politics.""” Jefferson
thought that the “science of morals” was one arca in which the moderns
had progressed significantly beyond the ancients. Because, as discussed
carlier, Jefferson also tells us that the basics of morality are provided by
Epicurus and Jesus, the progress in question must have taken place in
our understanding of the means for implementing morals. Jefferson no
doubt has in mind the political machinery set out in the Constitution, as
well as the principles described by the Declaration of Independence. His
belief that a carefully thought out “seience” of morals is necessary, as
well as carefully crafted institutions to embody these morals, commits
him to the sorts of views about (1) the fallibility of knowledge of empirical
states of affairs and of the “pature” of things, about (2) the accumulation
of insights through the historical process of trial and crror, and about

imperlection of both self and world as well as the difficultics of implementing morality

in such a world: “Such is the malignity of religious antipathies that, altho’ the laws will
no longer permit them, with Calvin, to burn those who are not exactly of their Crccnli,
they raise the Hue and cry of Heresy against them, place them under the ban oflmhhc
opinion, and shut them out from all the kind affections of socicty.” Letter to George
Thacher, 26 January 1824 (Extructs, 415). In his feteer to Jobn Adams of 22? Aug}lst
1813, [efferson says: “But | have read his [J. Priestley’s] Corruptions of Ch_nsnamty,
and Early opinious of Jesus, over and over again; and [ rest on them, and on Middleton's
writings, especially his leteer from Romie, and to Waterland, as the basis of my own
faith™ (Extracts, 348). In Thomas Jefferson and his Library (Hamden, Conn.: Archon
Books, 1977), Charles B. Sanford remarks that “it turns out that Jefferson had more
sermons in the religious section of his library than any other type of work....The
authors whose sermons Jefferson collected were mostly Anglican clergymen but there
were also Presbyterian, Congregational, Catholic, Unitarian, Dutch DProtestant, Epis-
copalian, and Quaker clergy.” Among these were sermons on the issue of slavery (pp.
136-7).

7 On ,]ujlaism, sec Jefferson’s letter to William Short, 4 August 182:0 (pp- 1435—8?; letter
to Benjamin Rush, 21 April 1803 (p. 1124). Jefferson links Calvin to Plato in his lgttcr
to John Davis, 18 January 1824 (Fxtracts, 413). In nungcmus‘lcttcrs ]Fffcrson links
Platonism, Judaism, and the corruptions of the true teachings of Tesus, For Jefferson’s
comments on the Republic, see his letter to John Adams, § July 1874 (pp. 1341-2).
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(3) the importance of prudence and moderation in the political and per-
sonal spheres mentioned earlier in connection with the Federalist’s closing
citation of Hume. And these views of knowledge, history, and the virtues
are being rejected by Jefferson’s antagonists here.'%®

PRUDENCE AND SLAVERY

A number of Jefferson’s writings announce the doctrine of natural rights
and then tell us that particular deeds—say, the actions of the British or
the institution of slavery—violate the doctrine. But rarcly does Jefferson
specify the kind of obligation to act or not to act that his theory entails
ot the boundary conditions (beyond natural rights) under which prudence
would have to operate. Having cxamined the general features of Jeffer-
son’s position, [ wish now to focus on the issue of slavery in order to
show by steps how Jefferson’s general position collapses. 1 begin by trying
to spell out further the boundary conditions of Jefferson’s moral theory.
Then I look specifically at Jefferson’s stance on slavery, first with respect
to his ownership of staves and then with respect to the institution of
slavery.

Prudence and further Jeffersonian boundary conditions. 1t seems ap-
parent that Jefferson accepts the “liberal” distinction between politics
and morality. As is particularly evident in his discussions of freedom of
religion, the theory of rights imposes restraints on the actions that in-
dividuals (whether singly or as incorporated into a government} can take
against others. The politically relevant content of the “right to the free
exercise of religion,” for example, amounts to a prohibition against any
interference with an individual’s exercise, or lack of exercise, of religion.
His theory of rights is, to use imprecisc language, a theory of negative
duties that isolates those aspects of a person’s activities with which others
are obliged not to interfere physically or directly. Morality is the province
of positive moral duty (articulated by the virtues of the “truc Christian-

198 D avis, “The Emergence of [mmediatism,” writes that immediatism “was part of a Jarger
reaction against a type of mind that tended to think of history in terms of linear time
and logical categories, and that emphasized the importance of sef-interest, expediency,
moderation, and planning in accordance with cconomic and social faws. Immediatism
shared with the romantic frame of mind a hostility to all dualisms of thought and fecling,
an allegiance to both emotional sympathy and abstract principle, an assumption that
mind can rise above self-interest, and a belief that ideas, when held with safficient
intensity, can be transformed into itresistible moral action” (p. 257).

v




190 CHARLES L. GRISWOLD, JR.

ity”). The statc is empowered to prevent people from physically or directly
interfering with each other’s rights. The state is not empowered to coerce
morality (positive duties), for example, by forcing people to be benev-
olent; morality is a matter of choice. The distinction between one’s ex-
ternal relations (physical or social) and one’s person (or self), between
the public and the private, is part of this distinction between duties.'”

Slavery clearly violates the natural rights of the enslaved, as Jefferson
tells us repeatedly.'” Jefferson believes that when rights are not recip-
rocally recognized, might has replaced rights as the basis of justice. The
oppressed then have a natural right to dissolve the political bonds that
tie them to their masters, although, as Jefferson cautions in the Decla-
ration of Independence, “Prudence indeed will dictate that governments
long, established should not be changed for light and transient causes.”'"!

1 Gee Jefferson’s letter to P. S. Du Pont de Nemours of 24 April 1816 (pp. 1386-7). In
Query XVII of the Notes Jefferson says, “The legitimate powers of government extend
to such acts only as are injurious to others” (p. 285). Jefferson goes on to make it clear
that an opinion about religious matters, no matter how odious to others, does not
qualify as an injury to them. For it does not interfere with their right to formulate their
own opinions.

tn the Summary View (1774) Jefferson says that the “infamous practice” of slavery
deeply wounds ““the rights of human natare” (p. 116). In his draft of the Declaration
Jefferson wrote that the King “has waged cruel war against human nature itself, violating
it’s most sacred rights of life and liberty in the persons of a distant people who never
offended hiay, captivating and carrying them into slavery in another hemisphere, or to
incur miserable death in their transportation thither” (Autobiography, 22). In Query
VI of the Notes we read: “The whole commerce between master and slave is a
perpetual exercise of the most boisterous passions, the most unremitting despotism on
the one part, and degrading submissions on the other. .. . The man must be a prodigy
who can retain his manners and morals undepraved by such circumstances. And with
what execration should the statesman be loaded, who permitting one half the citizens
thus to trample on the rights of the other™ (p. 288). In his sixth annual message to
Congress Jefferson characterizes the slave trade as a “violation of human rights” (p.
528). In his letter to Edward Coles of 25 August 1814, Jefferson says that it is a “moral
reproach” to the whites that the blacks have pleaded so long in vain (p. 1344). See the
third of the “Answers and Observations for Démeunier’s Article on the United States
in the Encyclopédie Methodigue, 1786, for further comments on the guestion.  ~

Cf. Query XVItof the Notes where we read of “religious slavery" (p. 285). With explicit
reference to blacks, Jefferson writes in Query XIV of the Notes: “That disposition [in
the slaves] to theft with which they have been branded, must be ascribed to their situation,
and not to any depravity of the moral sense. The man, in whaose favour no laws of
property exist, probably feels himself less bound to respect those made in favour of
others. When arguing for ourselves, we lay it down as a fundamental, that laws, to be
just, must give a reciprocation of right: that, without this, they are mere arbitrary rules
of conduct, founded in force, and not in conscience: and it is a problem which I give
to the master to solve, whether the religious precepts against the violation of property
were not framed for him as well as his slave? And whether the slave may not as justifiably
take a little from one, who has taken all from him, as he may slay onc who would slay
hin?™ (p. 269).

o
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We must conclude that, from the Jeffersonian standpoint, the slaves had
a perfect right to revolt against their masters (to the best of my knowledge,
Jefferson never implies anything different). It also follows that people
have an obligation not to hold others in bondage, and that in principle
the government has the authority to compel people to honor this obli-
gation (what level of government—state or federal—ought to exert this
authority is a separate matter). It does not necessarily follow that the
government can coerce an individual to compel other individuals not to
own slaves. However, it would be morally incumbent—insofar as the
moral scnse requires it in a way consistent with tranquillity—for an
individual to try to abolish the institution of slavery.

At the beginning of this chapter t distinguished between two levels of
the problem of Jefferson and slavery: the one concerning Jeffcrson’s own-
ership of slaves, the second concerning his views on and actions about the
institution of slavery. Given what I have said in the preceding paragraphs,
Jefferson’s stance toward the institution of slavery appears to be defensible
only if it satisfies the following conditions: One must do nothing to extend
or enlarge the institution (for then one is actively violating the rights of
others), and one is morally obligated to do everything possible to help to
abolish the institution. A wide spectrum of actions are, in principle, ac-
ceptable in satisfying the “‘do everything possible” demand; and the Jeffer-
sonian actor will take a variety of goods as contributing to his or her
tranquillity and as demanding their due. It is the task of prudence and
moral sense to determine what is due others. Nevertheless, whereas Jeffer-
son might not think that simply living in a nation in which slaveholding
exists constitutes the doing of injustice on the part of nonslavehold-
ing citizens, he would presumably hold the actor morally responsible for
taking steps to help extirpate the institution.''*

With respect to owning slaves, however, the situation differs, for a
slave’s master is violating the natural rights of the slaves. Here, too,
Jefferson will retain a *“do everything possible” demand, but presumably
with greater insistence on the cessation of unjust action on the part of
slaveholders. But Jefferson simply is not clear—and here the straing of
his synthesis begin to show clearly—about just how much weight that
insistence should have relative to the claims of other goods in a prudent
life. In any event, he seems to make it clear that cessation of the injustice

"2 Jefferson’s synthesis would require an account of this demand for responsibility in terms
of the agent’s summum bonum (tranquillity) and the moral sense. kr will rapidly become
evident that under the pressure of the case, however, his synthesis comes apart.
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is not a good that outweighs all others; indeed, he seems to think its
realization is desirable only if it is adequately coordinated with other
ends, including the subsequent welfare of the aggrieved parties and the
welfare of the nation as a whole. Jefferson seems to believe that there
are conditions under which it is moral to violate someone else’s natural
rights. This is essentially how Jefferson describes his stance with respect
to his own slaves. He grants (or it can be inferred from his views) that
his slaves have a right to revolt against him; he grants that in principle
he has an obligation to frec them, for slavery is unjust; but he also be-
lieves that he has a moral obligation not to free them cxcept under cer-
tain conditions. Until those conditions are satisfied, prudence requires
various schemes to bring the hoped-for day closer. For example, at one
point he argues that, in renting them out so as to gencrate income (and
thus putting them at risk of being abused), he is acting in a way that is
ultimately the most useful to himself and his slaves, and so acting as be-
nevolently as possible.' "

Of course, this position seems dangerously close to an easy rational-
ization for paternalism. Jefferson’s position can be filled out a bit more
in light of his “Opinion on the French Treaties.”*'* Jefferson begins his
argument by addressing himself to the “Moral law of our nature,” which
he claims is exactly the same between individuals in the state of nature
as between societies. As individuals are not relcased from these “duties”

M Gee Jefferson’s letter to N. Lewis, 29 July 1787 {in Papers of Thomas Jefferson, ed.
Julian Boyd {Princeton, N.J.: Princeton University Press, 1950-], 21 vols.): “Nor would
[ willingly scll the slaves as long as there remains any prospect of paying my debts with
their labour. In this | am governed solely by views to their happiness which will render
it worth their while to usc extraordinary cautions for some time to enable me to put
them ultimately on an casier footing, which [ will do the moment they have paid the
debts due from the estate, two thirds of which have been contracted by purchasing
them. | am therefore strengthened in the idea of renting out my wholc estate” (11:640).
And several lines further (p. 641} ] fecl all the weight of the objection that we cannot
guard the negroes perfectly againstill usage. But in a question between hiring and selling
them (one of which is necessary) the hicing will be temporary only, and will end in their
happiness; whereas if we sell them, they will be subject to equal il usage, without a
prospect of change. It is for their good therefore ultimately, and it appears to promisc
a relief to me within such a term as 1 would be willing to wait for.”” Consider the remark
in the letter to Coles of 25 August 1814; “My opinion has ever been that, until more
can be done for them, we should endeavor, with those whom fortune has thrown on
our hands, to feed and clothe them well, protect them from all ill usage, requirce such
reasonable labor only as is performed voluntarily by freemen, and be led by no repug-
nancies to abdicate thern, and our duties to them™ (p. 1346},

14 [ recognize that the “Opinion” was not written with the use to which § shall put it in
mind. My purpose in calling on that document is to try to construct as solid a position
as Jefferson’s vatious writings permit before trying to show how that position fails.
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when they form a society, neither are societies when they form treaties
or alliances. Thus “compacts then between nation and nation are oblig-
atory on them by the same moral law which obliges individuals to observe
their compacts” (p. 423). Jefferson goes on to specify two conditions
under which contracts (between societies or between individuals) can
legitimately be broken by one party, namely, when the performance
becomes impaossible and when it becomes self-destructive (for in the latter
case the law of self-preservation overrules the laws of obligation to
others). The basis for all this is to be found, as always, in the moral sense
that nature has implanted in us (p. 423). And the moral sense also informs
us that moral obligations cannot be annulled simply because they have
become uscless or disagreeable. Danger can serve as a reason only if the
.dzmgt:r is immincnt and great (p. 424). The mere possibility of danger is
insufficient to dissolve a party from its contract. “Obligation is not sus-
pended, till the danger is become real, and the moment of it so imminent,
that we can no longer avoid decision without forever losing the oppor-
tunity to do it” (pp. 424-5). At that point, performance of a moral
obligation would contradict the law of self-preservation. As to how to
determine precisely when cither of these escape clauses should operate,
Jefferson reminds us: “Questions of natural right are triable by their
conformity with the moral sense & reason of man.” Ultimately we cannot
simply rely on the learned books of law; we know when to affirm their
conclusions (or which to affirm when they disagree with one another)
by appealing “to our own feelings and reason” (p. 428).

Prudence and slavery at home. Let us attempt to apply these principles
to Jefferson’s position on the slavery issue. Although the specific context
of the “Opinion” concerns the question of the nonperformance of a
contract—the breaking of a promise, in short—the doctrine of obligation
there is explicitly said to have validity in the state of nature, that is, not
to be simply a creature of convention. Because Jefferson believed that all
humans possess by nature the same rights and because society is under-
stood as a contract, a just political contract between individuals requires,
on the political level, reciprocity or equality of treatment.' > Conse-

15 1 the *Opinion” Jefferson calls upon Pufendorf, among others. In book 3 of De Jure
?tlatntrae et Gentium (1688), trans. C. H. Oldfacher and W. A. Oldfather (Oxford;
Clarendon Press, 1934), chap. 2 (“All Men are Accounted as Naturally Equal”), Pu-
fendorf argues, in a way that must remind us of Jefferson, that superiority of intclliéence
ot capability does not confer the right to rule the less fortunate, nor differences of
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quently, a situation in which some members of a society have been en-
daved can be understood as the nonperformance by their masters of the
just contract that is implied by the fundamental principles of right. This
nonperformance of a just contract—the enslaving of others—would be
permissible only if obeying the contract (liberating the slaves and treating
them as one’s political equals) was either impossible or dangerous (in a
sense that threatened one’s self-preservation directly). With this in mind,
let us now turn first to Jefferson’s ownership of slaves and then to his
stance relative to the institution of slavery.

Jefferson’s ownership of slaves. Jefferson appeared to think that eman-
cipation of his slaves was dangerous for both parties, as well as impos-
sible. In his letter to Jefferson of 31 July 1814, Edward Coles both
implores Jefferson to speak out forcefully against slavery and mentions
that as a result of his own opposition to slavery he intends to leave the
state and free his slaves,"'® Coles, in fact, did so; after many difficulties

property the right of resisting rule. Pufendorf then adds: “And this cquality we can call
an equality of right, which has its origin in the fact that an obligation to cultivate a
social life is equally binding upon all men, since it is an integral part of human nature
as such” {p. 333). Pufendorf goes to some fengths to show that “the old idea handed
down from the Greeks, to the effect that certain men are slaves by nature, merits complete
disapproval” (p. 340); of course he has Aristotle in particular in mind. Consider, too,
Pufendorf's statement in vol. 2 of De Officio Hominis et Civis Juxta 1.egem Naturalem,
trans. F. G. Moore (New York: Oxford University Press, 1927), chap. 3 (*“On Natural
Law’’): “Thus then man is indeed an animal most bent upon self-preservation, helpless
in himself, unable to save himself without the aid of his fellows. ... Whence it follows
that, in order to be safe, he must be sociable, that is, must be united with men like
himself, and so conduct himself toward them that they may have no good cause to
injure him, but rathcr may be ready to maintain and promote his interests. The laws
then of this sociability, or those which teach how a man should conduct himself, to
become a good member of human society, are called natural laws. So much settled, it
is clear that the fundamental natoral law is this: that cvery man must cherish and
maintain sociability, so far as in him lies.... He who wishes an end, wishes also the
means. .. . The remaining precepts are mere coroliarics, so to speak, under this general
law, and the natural light given to mankind declares that they are evident” (p. 19).

For Coles’s letter, as well as his reply of 26 September 1814 to Jefferson's reply of 25
August 1814, sec Sketch of Edward Coles, by E. B. Washburne (Chicago: Jansen,
McClurg, and Co., 1882), 21-31. In the 31 July 1814 letter to Jefferson, Coles says:
“My object is to entreat and bescech you to exert your knowledge and influence in
devising and getting into operation some plan for the gradual emancipation of slavery”
{p. 22). Coles suggests that this is a “duty” that devolves on Jefferson in particular given
Jefferson’s prominent stand in favor of the rights of man. Even if Jefferson’s words have
vo immediate effect, Coles argues, they will “leave human nature the invaluable Tes-
tament . .. how best to establish its rights” (p. 23), a testament sure to have a positive
effect eventually. See also Benjamin Banneker's letter 1o Jefferson of 19 August 1791,
in which Jefferson is again asked to speak out. Banneker contrasts the servitude of blacks
with the desire of the whites to free themselves from British rule, and quotes the “scl-
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he not only freed his slaves in Illinois but also was instrumental in abol-
ishing slavery from that state.""” In his reply to Coles of 25 August 1814,
Jefferson asks whether Coles is right in “abandoning this property [the
slaves], and your country [Virginia] with it”; for *‘the laws do not permit
us to turn them loose, if that were for their good: and to commute them
for other property is to commit them to those whose usage of them we
cannot control.” In the meantime we should feed and clothe the slaves
well, and “require such reasonable labor only as is performed voluntarily
by freemen, and be led by no repugnancies to abdicate them and our
duties to them.” Jefferson urges Coles to stay in Virginia and to “‘become
the missionary of this doctrine truly christian; insinuate & inculcate it
softly but steadily, through the medium of writing and conversation™ (p.
1346) until a critical mass of opinion in favor of emancipation is reached.
Jefferson suggests, that is, that it is legally impossible to manumit one’s
slaves in Virginia—a claim that is not quite accurate—and that manu-
mission would be detrimental to the slaves.''® Because Coles was not
advocating the sale of his slaves to other owners, Jefferson’s point on
that score is irrelevant. In Query X1V of the Notes Jefferson states the
“emancipation is dangerous for blacks and whites” thesis in greater detail,

evident” phrasc of the Declaration of Independence. Banncker reproaches Jefferson for
still owning slaves though believing in the truths of the Declaration.

U7 Eor further details about Coles, see Miller, Wolf by the Ears, 205-8.

¥ The Virginia Act of 1806 (which repealed the Act of 1782) stipulated that manumitted
slaves leave the state within one year, unless permitted to stay by the legislacure. Many
freed slaves were permitted to stay. Jefferson may be referring, however, to laws reg-
ulating manumission in cases in which their owners were in debt (the purpose of the
laws being to prevent people from avoiding payment by shifting—to a relative who
could be counted on returning the slaves, for example—their primary capital, slaves).
See McColley, Slavery, 132: “The claims of creditors would, under Virginia law, have
precluded or at Jeast postponed such an emancipation, but even without these he had
so many relatives committed to the plantation way of life that such an act Uefferson’s
freeing all his slaves] would have amounted to a disinheritance”; and A History of
American Law, by Lawrence M. Friedman, 2nd ed. (New York: Simon and Schuster,
1985): “The law |in Virginia] remained sensitive to the connections between slaves and
the land. A Virginia Statute of 1794, for example, prohibited the sale of staves to satisfy
the master’s debts, unless all other personal property had been exhausted. Legally, land
could not be levied on until alf the personal property had been sold to pay debts, Under
this statute, then, the slaves were halfway between land and personality, in regard to
creditors’ rights” {p. 225). For some further discussion, see Mark Tushnet, The American
Law of Slavery 1810~1860: Considerations of Humanity and Interest {Princeton: Prince-
ton University Press, 1981), 188-228; Mary Locke, Anti-Slavery in America, from the
Introduction of African Slaves to the Probibition of the Slave Trade, 16191808 (Boston:
Ginn and Co., 1901), 74 ff., 122 ff.; Luther P. Jackson, “Manumission in Certain
Virginia Cities,” Journal of Negro History 15 (1930): 278-314; and A. Leon Higgin-
botham, Jr., In the Matter of Color: Race and the American Legal Process (New York:
Oxford University Press, 1978}, 47-50.
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arguing that emancipation would be stymied by (1) the continued prej-
udices of the whites, (2) bitter recollections by the blacks of the injuries
they had sustained, and (3) “many other circumstances, [which] will
divide us into parties, and produce convulsions which will probably never
end but in the extermination of the one or the other race” (p. 264).
Emancipation will lead to racial war, and because the blacks are in the
minority, they will not benefit from cmancipation. Ergo, it is not moral
to emancipate one’s slaves.

I5s his famous letter to John Holmes of 22 April 1820, Jefferson says
that, with respect to slavery, “‘justice is in one scale, and self-preservation
in the other” (p. 1434). “Self-preservation” could be extended to refer
to the blacks, but it refers primarily here to the whites. Jefferson may
have had in mind the economic self-preservation of the whites as well as
their physical survival, which would be threatencd by hordes of angry
former slaves.

As already noted, the “impossibility” reason for Jefferson’s not eman-
cipating his own slaves is not persuasive, at least not so long as moral
sense serves as the standard. With sufficient ingenuity and effort, he could
have found a way to bring this about, but he might have had to leave
Virginia, as Coles did. The “danger” rationale is not finally persuasive
cither. Indeed, Jefferson emphasized in his letter to Coles that “the hour
of emancipation is advancing, in the march of time,” cither through the
voluntary efforts of whites or through a bloody revolution (encouraged
by foreign nations) comparable with that of Santo Domingo (p. 1345).
A similar thought animates Jefferson’s letter to Holmes of 22 April 1820.
Thus not emancipating one’s slaves seems as dangerous in the longer run,
on Jefferson’s own grounds, as doing so in the short term. In any event,
according to the standards of the “Opinion,” the danger must be im-
mediate and direct to qualify as a reason for annulling a inoral obligation.
Jefferson does not show that emancipation of his own slaves met that
criterion, and in fact it would not have done so, especially if Jefferson
had moved out of the state.

Of course, cmancipating his slaves would have meant immense trouble
for Jefferson, as well as a drastic reduction in the level of his and his
family’s material welfare. But disagreeableness and lack of utlity relative
to onc’s own self-interest do not, according to Jefferson himself in the
“QOpinion,” qualify as legitimate reasons for annulling a moral obligation,
let alone one as serious as that in question. Indeed, in promoting the
revolution against Britain, Jefferson was prepared to sacrifice his own
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property and the material welfare of his family (in fact, the British nearly
captured Jefferson at Monticello, and while there took a number of his
slaves and a good deal of his property). Nothing in the moral sense could
warrant the continued enslavement by Jefferson of hundreds of blacks
in the name of preventing cconomic hardship on the part of Jefferson
and his family. Furthermore, there were alternatives to simply freeing
slaves and throwing them out to fend for themselves, or to destroying
one’s farm in the name of emancipation. Jefferson formulated one such
plan in France (it involved hiring the freed slaves as workers), but he
abandoned it when he returried. Thomas Paine urged some similar al-
ternatives."”” An Epicurean, by contrast, could find good reason for not
emancipating his slaves, particularly if prudence pointed out another
boundary condition that would have to be met.

Jefferson’s objections to emancipation of his own slaves, as well as to
the unqualified emancipation of all slaves, are tied to a conviction men-
doned in his letter to Coles, namely, that the blacks should be expa-
triated.’® When in that letter to Holmes he remarks, to repeat, that
“there is not a man on earth who would sacrifice more than 1 would to
relieve us from this heavy reproach, in any practicable way™ (p. 1434;
Jefferson’s emphasis), Jefferson explicitly stipulates that emancipation
must be accompanied by the expatriation of the blacks. Practicality or
utility must satisfy that condition as well, and not simply the general
condition that the blacks not be endangered in an immediate way. The
expatriation condition vastly complicated any scheme for emancipation
and thus rendered emancipation far less likely. Because the expatriation
condition is a sine qua non, for Jefferson, of emancipation of his own
slaves or of any plan for general emancipation, let me say a few words

19 §ee Jefferson’s letter to E. Bancroft, 26 January 1788 (Boyd, Papers of Thomas Jefferson,
14: 492—4); and Thomas Paine, “African Slavery in America,” in Writings, 1:4-9.

120 Jofferson insisted from beginning to end that the emancipation of the slaves be accom-
panied by expatriation, that is, their removal cither to Africa, the Caribbean, or some
other place. This is one of his boundary criteria for prudential action here, which 1
discuss later. Jefferson’s principle that all those botn in a country are citizens of it applied
only to whites (“A Bill Declaring who shall be deemed Citizens of this Commonwealth,”
p. 374), though the “natural right” of emigration belongs to “all men.” On separating
mothers from children, sce his letter of 4 February 1824 o Jared Sparks: “l am aware
that this subject involves some constitutional scruples. But a liberal construction, justified
by the object, may go far, and an amendment of the constitution, the whole length
necessary. The separation of infants from their mothers too, would produce some scru-
ples of humanity, But this would be straining at a gnat, and swallowing a camel” (p.
1487), The expatriation requirement vastly complicated the task of solving the slavery
problem; indeed, McColley concludes that it made gencral emancipation impossible
(Slavery, 130).
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about its presumed moral status before 1 consider the legitimacy of Jef-
ferson’s stance toward the institution of slavery.'”’

Why did Jefferson insist, from beginning to end, that the blacks be
forcibly expatriated; that is, that they not form a permanent part of the
American republic? In addition to the reason already mentioned—that
Jefferson thought the hostility between blacks and whites so deep and
so permanent as to destroy the bonds of trust and friendship required in
a free republic—there is another, deeper, reason. Thave already mentioned
that Jefferson thought black persons ugly, and he very much feared the
“degradation” of the whites as a result (by contrast, Jetferson encouraged
the mixing of the whites and Indians, believing that the whites became
more beautiful as a result).'?” Jefferson’s pervasive fear of miscegenation
goes far beyond physical beauty; for his “suspicion” that blacks are
inferior to whites in body and mind would necessarily lead him to worry
that mixing the two races would degradc the mental capacities of the
whites, and indeed their very humanity.

My interpretation of Jefferson as an Epicurean helps explain Jefferson’s
fear of miscegenation. If there is no immaterial soul that belongs to all
humans equally, “human nature” is material nature, and material nature
can evolve through time.'** The “moral sense” is the attribute that qual-

120 Eor the details of Jefferson’s expatriation plan, see Query XIV of the Notes (p. 264);
the letter to Sparks of 4 February 1824 (pp. 1484-7); the letter to Coles, 25 August
1814 (p. 1345); letter to John Lynch of 21 Jauuary 1811 {p. 1241). In the letter to
Monroe of 24 November 1801 (pp. 1096-9) Jefferson argues against resettling the
blacks anywhere in North America lest a “blot or mixture™ on the continent result.
Presumably following this advice would entail forcible resettlement of freed blacks.

122 Consider the remark in the letter to Chastellux of 7 June 1785: “1 believe the Indian,
then, to be, in body and mind, equal to the white man. 1 have supposed the black man,
in his present state, might not be so; but it would be hazardous to affirm, that, equally
cultivated for a few generations, he would not become so™ {p. 801). For a sensitive
discussion of Jefferson’s views on the Indians, sce Ralph Lerner’s The Thinking Revo-
lutionary; Principle and Practice in the New Republic (Ithaca: Cornell University Press,
1987}, chap. 4.

125 gimilarly, Hume thougbt blacks almost certainly inferjor to whites. See “Of National
Characters,” in Essays Moral, Political, and Literary, ed. Eugene F. Miller (Indianapolis:
Liberty Press, 1985), 208, n.10: “I am apt to suspect the negroes to be naturally inferior
to the whites. There scarcely ever was a civilized nation of that complexion, nor even
any individual eminent either in action or speculation. No ingenious manufactures
amongst them, no arts, no sciences. ... Such a uniform and constant difference could
not happen, in so many countries and ages, if nature had not made an original distinction
between these breeds of men. Not to mention our colonies, there are NEGROE slaves
dispersed all over EUROPE, of whom none ever discovered any symptoms of ingenuity.
...In JAMAICA, indced, they talk of one negroe as a man of parts and learning; but
it is likely he is admired for slender accomplishments, like a pacrot, who speaks a few
words plainly.” It is worth adding, however, that Hume disliked the institution of slavery,
in part because of its evil cffects on the character of the masters.
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ifies an entity as human, but moral sense is as much a biological attribute
as eyesight. Although Jefferson indicated—as already noted—that blacks
possess moral sense, he also wondered whether evolution might have
accorded blacks less virtue in mind and body than nature did to whites.'**
In the passage in the Notes just cited, Jefferson explicitly indicates that
the results of an empirical study of blacks might “degrade a whale race
of men from the rank in the scale of beings which their Creator may
perhaps have given them.” Jefferson goes on to indicate that nothing in
nature contradicts the possibility that there are distinct races of men as
there are of other animals, some being superior to others. Entertaining
the hypothesis that blacks “are inferior to the whites in the endowments
both of body and mind” may amount to entertaining the hypothesis that
blacks are less human than whites, if “body and mind” include the moral
sense. Consequently when Jefferson articulates his fear of a black person
“staining the blood of his master” (Notes, Query XIV, p. 270), he is
thinking of the possibility that mixing the races niight actually make the
whites less human, and that is not a possibility he was willing to risk.
Jefferson might have seen his moral obligation as weakened by the “dan-
ger” miscegenation would present. Jefferson’s views on politics and mor-
als are thus heavily indebted to his vicws on nature—to his biology, in
short. Equality, humanity, moral sense: these can only be “cmpirical”
issues for Jefferson. If blacks turned out to be by nature “subhuman®
(i.e., lacking moral sensc), presumably they could be justly enslaved.
Through the back door, as it were, Jefferson’s Epicureanism and his
“demystified” Christianity could join hands in “justifying” slavery. The
science that liberates us from hierarchies could also reestablish hierar-
chies. This realization occurred to Jefferson, but he resisted abandoning
his belief in the moral equality of blacks and whites.

The tensions within Jefferson’s scheme of moral justification pointed
to by his actions can be illustrated in another way, Let us assume that
the distinction between long- and short-term time horizons can be mean-

124 Notes, Query XIV, p. 270: “I advance it therefore as a suspicion only, that the blacks,
whether originally a distinet race, or made distinct by time and circumstances, are inferior
to the whites in the endowments both of body and mind. It is not against experience
to suppose, that different species of the same genus, or varieties of the same species
may possess ditferent qualifications. Will not a lover of natural history then, one who
views the gradations in all the races of animals with the eye of philosophy, excuse an
effort to keep those in the department of man as distinct as nature has formed them?”
Jefferson’s view that “the improvement of the blacks in body and mind, in the first
instance of their mixture with the whites, has been observed by cvery one” (p. 267)
suggests that he was inclined to the view that blacks are by nature inferior.
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ingfully used here. Even if it were prudent to tolerate certain evils for the
short term in the name of ultimately removing the evil, it could not be
prudent to make the evil still worse in the name of extirpating it. Yet in
at least one attested case—and some such case was inevitable—Jefterson
did precisely this. Jefferson wrote ina letter that he had one of his slaves—
Jame Hubbard—‘severely flogged in the presence of his old companions”
(in Jefferson’s words) for having made repeated efforts to win his free-
dom."*" Although the preservation of the institution of slavery requires
that the slaves not revolt, one could not simultancously condemn the
insticution on the basis that it violates the natural rights of the slaves
and take actions that make the condition of the slaves still worse. One
could hardly argue that Hubbard was improved by the flogging. It might
be prudent in the nonmoral sense of the term to flog freedom-minded
slaves, but it could not be “prudent” to do so in the sensc of the term
Jefferson wishes to espouse.

| have argued that Jefferson rationalized in justifying his prudent ac-
tions with respect to his ownership of slaves. By this [ mean that he falsely
claimed to be doing the best he could under the circumstances relative
to the dictates of moral sense. His failure should not be interpreted as
being merely a personal one but as pointing up a deep problem in his
“synthesis,” From a strictly Epicurean standpoint, Jefferson’s actions
mi'ght well have been perfectly “just” in the sense of most conducive to
his tranquillity. The logic of Jefferson’s stance here points to the Epi-
curcan summum bonum as its justification, as well it might, given that
in Jefferson’s synthesis tranquillity remains methodologically primary;
yet he takes his supplement to be crucial. The attempt to proffer the
dictates of moral-sense theory and of happiness by way of justification
puts intolerable strain on the synthesis and shows that the summum
bonum cannot, for jefferson, accommodate both Epicurean tranquillity
and the enlarged circle of moral valuation entailed by moral sense.

125 Lop the details of that episode, sce William Cohen, *"Thomas jcf‘ferson and the Problem
of Slavery,” Journal of American History 56 (1969): 516; and Jefterson’s letter t()’Rcubcn
Perry (from which the words just quoted are taken) of 16 ‘Apri'l 1812, in llhomas
Jefferson's Farm Book, ed. Edwin M, Betts (Charlottesville: University of Virginia Press,
1987), 34-5. Jefferson claims that Hubbard “committed a theft” :11onﬁg the way. Com-
pare the letter to William Gordon, 16 July 1788 (Thomas Jefferson’s Farm Book, 505),
where Jefferson says that Cornwallis “carried off also about 30 slaves: had ithls.bccn
to give them freedom he would have done right, but it was to consign them to inevitable
death from the small pox and putrid fever then raging in his camp.”
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Let us now briefly examine Jefferson’s stance relative to the institution
of slavery.

Jefferson and the institution of slavery. In the letter to Coles of 25 August
1814, Jefferson recounts some of the efforts he had made prior to 1800
on behalf of the blacks. In particular he mentions his authorship of an
act in the Virginia legislature for extending the protection of the laws to
blacks. The effort was roundly rejected and vilified (p. 1344). Even the
act of 1782 making manumission much easier—an act promoted by
Jefferson—faced opposition.'* These and other failed cfforts rapidly con-
vinced Jefferson that any public opposition to slavery was bound to be
counterproductive,'*’ hence his great efforts to keep the Notes on the
State of Virginia from being published.'?® Jefferson feared not that the

126 e Fredrika T. Schmidt and Barbara R, Wilhelm, “Early Pro-Slavery Petirions in Vir-
ginia,” Willianz and Mary Quarterly 30 (1973): 133—46; and Miller, Wolf by the Ears,
36.

127 Miller notes that by 1777 Jefferson had suffered enough rebuffs to his efforts to commit
him to a course of “prudent and pragmatic action” (Wolf by the Fars, 19). Sec also
Winthrop D. Jordan, White over Black (New York: W. W, Norton, 1977), 435 Jefferson
“had good reason to think that antislavery pronouncements might solidify the
institution.”

128 Jefferson wrote the Notes in 1781 in answer to a number of queries put to him by
Frangois Marbois, secretary to the French legation. Desiring to get copics into the hands
of several friends, Jefferson revised and enlarged the texc and published it anonymously,
in a private edition, in France in 1785 (scc Jefferson’s letter to Chastellux of 16 January
1784 [p. 786]). In the Autobiography Jetferson claims that the decision to publish the
Notes in France was made simply because printing costs there were cheaper {p. 56).
However, doing so also had the advantage of increasing the chances of keeping the
Notes private. In his letter to Chastellux of 7 June 1785, Jefferson says that the Notes
were not to be circulated, for “The strictures on slavery and on the constitution of
Virginia, are not of that kind, and they arc the parts which do not wish to have made
public, at least, till 1 know whether their publication would do most harm or good. It
is possible, that in my own country, these strictures might produce an irritation, which
would indispose the people towards the two great objects 1 have in view; that is, the
emancipation of their slaves, and the settlement of their constitution on a firmer and
more permanent basis.”* Jefferson contemplated the possibility of sending copies to
“every young man at the College,” for in the young lay his hope for change (pp. 799—
800). [n the letter to Madison of 1 September 1785, Jefferson remarks that [ am
auxious to hear from you on the subject of my Notes on Virginia. I have been obliged
to give so many of them here, that I fear their getting published” (p. 822). A copy did
get in the hands of a French bookseller, and a poor French translation {with Jefferson’s
authorship stated) was scheduled for 1787. Jefferson could do little about it except try
to improve the translation (see his letters to Madison of 8 February 1786 {p. 849]; to
John Page of 4 May 1786 [pp. 852-3}; o George Wythe of 13 August 1786 [p. 858)).
Jefferson then decided to print an accurate edition in English, with his authorship public,
in 1787. Soon after, the book was published in America, and it quickly became the
center of considerable controversy, concerning which see Jordan, White over Black,
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“suspicions” expressed there about the inferiority of blacks would cause
trouble but, rather, that the suggestions that blacks were equal to whites
in the dccisive sense, and so that slavery is immoral, would cause a
backlash. In fact, Jefferson was bitterly attacked during the 1800 pres-

idential clection for his views on race.'*”

After 1777, Jefferson said very little in public against the institution
of slavery, and made no efforts to improve the wretched lot of many
“free blacks,” even though on occasion he might have made a decisive
difference.'” As he put the matter in a letter to James Heaton, written

in the last year of his life (20 May 1826):

A good cause is often injured more by ill-timed efforts of its friends than by the
arguments of its enemies. Persuasion, perseverance, and patience are the best
advocates on questions depending on the will of others. The revolution in public
opinion which this cause requires, is not to be expected in a day, or perhaps in
an age; but time, which outlives all things, will outlive this evil also. My sentiments
have been forty years before the public. Had 1 repeated them forty times, they
would only have become the more stale and threadbare. (p. 1516)""

441, Miller remarks {Wolf by the Ears, §7) that Jefferson’s “suspicion” that blacks are
inferior was much milder than that of bis fellow Virginians “who regarded the inferiority
of blacks as an indubitable fact, and who believed that slavery itself was a ‘natural’,
Heaven-ordained institution.”

" refer to the tract by William L. Sinith, “The Pretensions of Thomas Jefferson to the
Presidency Examined” (Philadelphia, 1796). For discussion of the pamphlet, sce
McColley, Slavery, 126~7. Miller notes that when Jefferson’s correspondence with Ben-
jamin Banncker was published {without Jefferson’s consent), jefferson discovered that
any intellectual relationship with a black person could cause him difficulties among
whites (Wolf by the Ears, 78).

99 Miller notes that if Jefferson had spoken out in 1806, a bill outlawing slavery in the

District of Columbia might have passed (Wolf by the Ears, 132). Miller too suggests

that with respect to the spread of slavery in the Louisiana territories, Jefferson did not

do everything possible to limit slavery (p. 143), and indeed that after 1819 Jefferson
became an ardent exponent of the establishment of slavery in the Louisiana Purchase

territories (p. 209).

Consider the sentences at the end of the “Answers to Démeunier’s Queries,” which

Jefferson proposes should be included (without his name attached) in the Encyclopédie:

Jefferson and Wythe were not present to offer the amendment concerning emancipation

because “they saw that the moment of doing it with success was not yet arrived, and

chat an unsuccessful effort, as too often happens, would only rivet still closer the chains
of bundage, and retard the moment of delivery to this oppressed description of men.

What a stupendous, what an incomprehensible machine is man! who can endure toil,

famine, stripes, imprisonment and death itself in vindication of his own liberty, and the

next moment be deaf to all those motives whose power supported him thro” his trial,
and inflict on his fellow men a bondage, one hour of which is fraught with more misery
than ages of that which he rose in rebellion to oppose. But we must await with patience
the workings of an overruling providence, and hope that that is preparing the deliverance
of these, our suffering brethren™ (p. 592).
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Jefferson was convinced that if he pushed the issue publicly, he would
only hasten the split between North and South, and between Federalists
and Republicans, the result being the destruction of the Union and the
perpetuation of slavery in the South. Jefferson adds that this letter, too,
is to be kept private. Prudence requires silence about the prudential
reasons for the silence.

Jefferson had a further constraint to his advocacy of means for general
emancipation as well, and this second constraint was crucial to his po-
sition on the controversy leading up to the Missouri Compromise (1820).
I'refer to his view that no solution to the slavery issue could be permitted
to destroy the Union, the continued cxistence of the Union being a pre-
condition for the liberties of all the peoples existing within it. In that
sense the moral duty to preserve the Constitution for the tong run was
higher than the moral duty to abolish slavery in the short run. Jefferson
thought that the Constitution could be preserved only if the distinction
between state and federal authority was retained. Hence slavery could
be abolished only by a decision of the individual states, not by a decision
of the federal government (even though the Constitution réquires that
each state have a “republican form of government”). Jefferson’s prob-
lematic position on the Missouri controversy is simply an cextension of
that sequence of inferences drawn from the second constraining premise
{the premise that the Union must be preserved above all).

Furthermore, there seems to be a scholarly consensus that had Jefferson
taken a sustained and public abolitionist stand, his chances for election
to public office would have been small or nonexistent.'*? [t could be
argued, then, that silence with respect to the institution was the price

Jefterson paid for the privilege of serving his country. The opportunity

for accomplishing great things—and, in Jefferson’s eyes, for saving the
Union by reversing Federalist policies—might have outweighed in Jef-
ferson’s mind the evil that his speaking out on slavery could perhaps

1 See McCoHcy, Stavery, pp. 1156, 131; and Miller, Wolf by the Ears, 278: It was also
legibly written in the Book of Fate that had Jefferson made himself conspicuous as a
ftlfrvent, militant, and uncompromising abolitionist on the model of William Lloyd Gar-
rison, or had he even gone so far as to suggest that whites and blacks ought to enjoy
equal rights as cirizens of the United States, he would not have succceded in doing the
things in which he took the greatest pride and by which he wished to be remembered
by posterity. Nor would he have had the slightest chance of becoming president of the
United States.” Of course, after his second election to the Presidency this rationale would
have lost its force.
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have averted. This would appear to be an example of “prudential”
reasoning.'”’ |

Jefferson’s position with respect to the institution of slavery, then, is
conditioned by the expatriation requirement and by the requirement that
the Union and its constitutional structures be preserved, and thus that
the decision to emancipate be left to the states. His position is also
conditioned by his perception that his own effectiveness in promoting a

135 While discussing Jefferson’s actions with respect to slavery, we should note that in the
Antobiography Jefferson mentions the bill on the sll/b]CCt of slaves that was drawn up
by the committee on revising Vicginia's laws (p. 44)- 1.'l1e biil .dld not contain a plan for
a future and general emancipation, the intention being to introduce such a plan (12
which “the freedom of all born after a certain day, and deportation at a propet age
was envisioned) in an amendment, but “it was found that the public I!‘]‘ll\d would not
yet bear the propaosition, not will it bear it even at this day” (p. 44). In his Mcmorundun‘l,
{Services to My Country)” Jefferson lists “the act prohibiting ic importation 0f ’s’iﬂvcs
as one of his achievements (p. 702). See also his “Draft Constitution for Virginia (June
1776): **No person hercafier coming into this country shall h‘c held within the same in
slavery under any pretext whatever” (p. 344). Jefferson’s revised draft ()f. 1783 {which
he wrote when he thought that the 1776 Virginia Constitution was to be w_vlsed) mciudc’d
a plan for gradual cmancipation. For another reference to that see part 3 of Jefferson’s
“Answers and Observations for Démeunier's Arrlclc,”’ in which Jefferson says of his
and Wythe’s decision not to offer the amendment: “There were persons there who
wanted neither the virtue to propose, nor talents to cn.forcc the proposition had they
scen that the disposition of the legislature was ripe for it.” Wythe and Jefferson would
feel “wounded, degraded, and discouraged”” by the proposition thatth’ey were not present
to act because they did not care about the issue (p. 592). Jefferson’s druft of the Dec-

Jaration contained a passage strongly condemning the stave trfldc a_nd slavery, but the

passage was dropped at the insistence of South Carolina and Georgia, with the implied

approval of some of the northern states engaged in the slav:' trade (Autol{:}ogmffhy, 181).

Jetferson’s “Report on Government for Western Territory”™ of 1784, which became the

carly draft of the Northwest Ordinance, prov@cd that “after the year 1800 of the

Christian acra, there shall be neither slavery nor involuntary scerudc in any of the said

states” (p. 377; the plan failed by one vote to pass Congress). 41\'11”&' notes that almost

all southerners, and all of Virginta’s representatives, yoted against the bill (Wolf by the

Fars, 28~9). In his eighth annual message to Cpngrcss, _)cfferson urgcd‘succgssfully Ehat

importation of slaves be outlawed by the earliest possible date permitted in the Con-

stitution (1808}, for these “‘violations of human rights which have_ been so long ctl)ntmued
on the unoffending inhabitants of Africa, and which the morality, the reputation, and
the best interest of our country, have long been cager to proscribe” (p. 528). However,

Miller notes that because Jefferson stood by the doctrine of the frecdom of the scas and

did not let the British inspect ships showing the American flag, thousands of slaves were

still brought to the United States after 1808 in ﬂviolatlon of the ban .'m,d under the U.S.

flag (Wolf by the Ears, 146). See Wolf by the Ears, 4-6, for .]ef.chson s early acts V\fl‘th

respect to slavery (for example, in 1769 when elected to the Virginia House of Burgesses

“one of his first {acts] was to attempt to make the manumission of §lavgs easier for

owners™). Miller also tells us that Jefferson “had endorsed the fugnwc Slave A}‘t of

1793 by which the federal government underwrote the system of lll'wolunmr):‘ servitude

by committing itself to aiding in the return of fugitive slaves to their masters (p. 22‘11‘).

Finally, Miller says (pp- 255-6) that Jefferson did nothing to educate his staves and did

ot contribute to the Quaker offort to educate slaves, for Jefferson assumed that the

blacks would be expatriated.
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decision to emancipate depended on indirect strategies and by his per-
ception, based on the general failure of his efforts before 1777 and on
an assessment of the state of public opinion on the question of race, that
prudence required an indirect, long-term approach rather than a direct,
short-term approach to the problem of abolishing slavery.

The expatriation requirement cannot be defended on the “imminent
danger” doctrine of the “Opinion on the French Treaties.” At best, Jef-
ferson only suspected that there was a possibility of danger to the whites
if their “blood” were mixed with that of blacks, but that suspicion does
not justify any of the draconian measures associated with Jefferson’s plan
for emancipation. Jefferson’s suspicion that blacks and whitcs would find
it difficult to live together was not without basis, as subsequent history
shows; but it does not justify (on his own grounds in the “Opinion”)
expelling the native blacks any more than it does expelling the native
whites. If blacks and whites are morally equal and being born in a certain
place entails a right to citizenship (as Jefferson believed with respect to
whites), then blacks possess that right as much as whites do.""" However
much Jefferson finds blacks lacking in beauty and unpleasant to see, that
subjective feeling is not, on Jefferson’s own grounds, a sufficient ground
for violating moral obligation.

The “states’ rights” condition is not justifiable either, and as a con-
sequence Jefferson’s position on the Missouri controversy is not justifi-
able. The basis for the argument that states and not the federal
government possess the authority to determine who shall enjoy full civil
rights can only be a purely technical one. That is, the state governments
no more possess natural rights than the federal, county, or city govern-
ments do. The rationale for distributing powers among the different levels
of authority is that doing so will create a mechanism that maximizes the
chances that the natural rights of the individual will be protected.'* The

134 This principle would apply equally when whites are in the minority. It would mean that
in South Africa, lor example, native whites have, in principh:,(as much right to remain
in the country as native blacks do, even though the forebeal%ls of one group may have
inhabited the land long before the forebeat§ of another group, or one group taken power
by conquest from another group. Nonc of this entails a right to any particular piece of
property, of course.

$ See Jeffersan’s letter to Joseph C. Cabell of 2 February 1816: “No, my friend, the way
to have good and safe government, is not to trust it all to one, but to divide it among
the many, distributing to every one exactly the functions he is competent to. Let the
national government be entrusted with the defence of the nation, and its foreign and
federal relations; the State governments with the civil rights, laws, police, and admin-
istration of what concerns the State generally. ... 1t is by dividing and subdividing thesc
republics from the great national one down through all its subordinations . . . that all
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distribution of powers thus is purely a “technical” matter; moral au-
thority derives from the doctrine of natural rights, and only individualls
possess natural rights, not groups of individuals. Indeed, Jefferson did
not see the Missouri question as a moral one so much as a question of
power politics; the Federalists were using the slavery issue to increase
their own power."*® Jefferson also thought that those who were genuin‘ely
against slavery but in favor of the Missouri Compromise were acting
imprudently, that is, in a way that destroyed in the name of abstract
moral principle the means required to implement abstract principle.””
The principal problem with Jefferson’s argument is that it seeks ‘to
implement means to the end defined by abstract principle (the equality
of persons as defined by the natural-rights doctrine) that not only con-
tradict that principle in the abstract but also have little chance from an
empirical standpoint of bringing about the end. Refusing to limit. .the
geographical spread of slavery could hardly bave facilitated the abolition
of the institution, or even have made Jefferson’s expatriation condition
any easier to carry out.”*® The means to the end have at this point

will be done for the best. What has destroyed liberty and thcvn:gh[s of man in every
government which has ever existed under the sun? The generalizing and concentrating
all cares and powers into one body™ (p. 1380). . ‘

136 1y the letter to Holmes of 22 April 1820 (p. 1434) Jefferson d?mes that the extension
of slavery would create any new slaves. In the letter to Albert (J.allatm o_f 26 December
1820, JeHerson repeats the point (pp. 1448--9), and adds that if there is any Iri(zfil[lt‘)'
at issue, it lics on his own side; by spreading the slaves over a larger su‘rface their
happiness would be increased, and the burthen pf”thelr future llbemf‘lon Ilghtcncfd ;y
bringing a greater number of shoulders under it.” Once Congress *“goes out of the
Constitution to arrogate a right of regulating the conditions of the inhabitants of the
States” the floodgates are open and Congress will feel entitled to many usurpatory
actions (p. 1449). In Wolf by the Fars Miller says, wltix reference to“Mlssouﬂ s efforts
to prevent entry of free blacks into the stateﬁ(!f;spng the fact that the UI\ItL’({. States
Constitution made free blacks citizens of the United States entitled to all the privileges
and immunities of white men”—that by Jefferson’s silence on this issue, llle “put himself
in the anowalous and morally untenable position of advocating the opening of the West
to black slaves and closing it to free blacks. Truly, for jefferson, thc .Mlssoun controversy
proved to be a Pandora’s box filled with ambiguities, contradictions, paradoxes, and
not a few sheer fantasies™ (p. 248). Miller goes on to note that as the slavery issue was
dividing the Union, it was also uniting the South; as the onc institution capable of doing
that, it prepared the way for the Civil War, as well as for the idea thflt the alltlslavm"y
movement in the North was a plot designed solely to destroy the South. _[e’fferson s
actions and words strengthened the planter aristocracy, Miller adds—the very aristocracy
that he had tried 1o destroy in the Revolutionary days.

17 Consider, again, Jefferson’s words to Holmes, 22 April 1820: “If they [the sons of the
revolutionary generation] would but dispa§si01mtcly weigh the blessings they will throw
away, against an abstract principle more likely to be effected by union than by s;z:l‘ssmnci
they would pause before they would perpetrate this act of suicide on themselves, an
of treason against the hopes of the world™ (p. 1435). ) o

M rhe most that can be said on behalf of Jefferson’s “spread slavery further™ view is
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superseded the end itself. Conventional states’ rights are here placed
above the natural rights of individuals. Simply preserving the Constitu-
tion, even when the natural rights of many persons are being suppressed,
supersedes the principles of the Declaration of Independence that the
Constitution is presumably intended to implement. Prudence has become
rationalization,

At this point, the rationale for upholding the administrative mecha-
nisms set out in the Constitution has collapsed. The criteria of impos-
sibility and imminent danger that, according to Jefferson in the
“Opinion,” permit the annulment of moral obligation, cannot apply here.
The danger is a danger to the means of self-government, not to its ends—
but the means possess moral legitimacy only if they can be shown to lead
to the ends (at least over the long term), and Jefferson did not show this
with respect to the Missouri question. Jefferson could argue that his
position on the Missouri question, while committing him to the continucd
violation of the natural rights of blacks, preserved the constitutional
structure that protects the freedom of whites. To argue in that way,
however, is simply to indulge in a crude utilitarian calculus that dispenses
with the individual rights of the numerical minority altogether. Alter-
natively, Jefferson could argue that preserving the Union was the nec-
essary condition for preserving the mechanism that would one day permit
blacks to enjoy freedom as well. But because he insisted from beginning
to end on expatriation as a precondition for emancipation, the status of
the blacks after their emancipation could hardly have been paramount
in his mind. The various boundary conditions are not consistent with
one another.

As already noted, there is no question that any movement for eman-
cipation faced tremendous obstacles in the form of vested interests and
racist opinion. And it is arguable that at some junctures indirect tactics
may have been supcrior to a direct and sustained rhetorical attack by
Jefferson on the institution. Therefore it is possible to reconcile, in prin-
ciple, prudence and rights. But it seems that after his second term as
president (and perhaps before) Jefferson employed few if any indirect
tactics other than silence and inaction. He seemed to place a certain faith
in the younger generation, which would presumably be molded by the

that in some states with a small proportion of slaves, such as Pennsylvania, abolition
may indeed have been made easier by the fact that the vested interests in favor of
the institution were relatively weak, as is argued by Adam Smith. See Wealth of Na-
tions, 1:388.
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egalitarian ideals of the Revolution and so would be free fr@n the prej-
udices of their parents. Jefferson’s assumptions about historical progress
resonate here. At other times, though, Jefferson was pessimistic about
the young.'* In any event, Jefferson did not seem to give full weight to
the fact that the young needed to be inspired and led, and he above all
possessed the moral authority to lead."™" _ .

Jefferson’s quandaries may be illustrated by the example of Gabriel's
attempted rebellion in Virginia in 1800. Gabriel was a freed bl.ack. Let
us suppose that Gabriel’s rebellion had no chance of success ('ll' would
hot secure the long-term frecdom of any of the slaves); that it would
almost certainly lead to the death of the jeaders of the rebellion and the
reenslavement—this time under harsher circumstances, say, in the West
indies—of all others involved; to the reenslavement of some free blacks
in the area, and generally to the imposition of further restrictions on free
blacks; and to the arousal of fear among the majority white population,
the result being a hardening of attitudes against blacks and so the dim-
inution of the chances for general emancipation.””" In a Jeffersonian
scheme, was Gabriel prudent in leading this rebellion? Are there any
conditions under which it is prudent to act “idealistically,” without regard
to the probable consequences of one’s actions? The apswers to both
questions can be affirmative only if it is true that the cc)nd}t{Olms of en-
slavement or quasi-freedom (the latter characterized Virginia's *“free”
blacks) were intrinsically worse than death and were agreed to be so by
A1l those about to risk death or increased suffering. In principle, Jefferson
would have to grant this much.

Are there any conditions under which it is prudent for one person to
violate the natural rights of another and for the other to respond in kind?
{ raised this question carlicr, when considering the possibility that Jef-
ferson’s decision to hold other people in slavery might be, in his terms,
morally prudent while the slave’s decision to escape might be equally

1% Fop the optimistic view, sec Query XVIIl of the Notes (p- 289); the letter to Richard
Price of 7 August 1785 (Boyd, ed., Papers of Thomas jef{e.rs(‘m,v 8:3'56—‘7); and the letrer
to Roger C. Weightman of 24 June 1826. For the pessimistic view, sce the letter to
Holmes of 22 Aprit 1820, The letter to Coles of 25 August 1814 contains both optimism
and pessimisim.

te /‘\ p(‘ziut made by Davis, Slavery int the Age of the Revolution, ‘\17’6.

U These consequences are not far from the historical truth. McColley notes that among
the other negative results of Gabriel’s rebeliion (negative f'u‘r the blacks) “*the conspiracy,
which had been a fruit of slavery itself, became the justification for f_u_rthcr tightening
the hold of slavery on Virginia and choking off the small, but promising, progress of
gradual, voluntary emancipation” (Slavery, T11).

Rights and wrongs 209

prudent. Suppose that one of Jefferson’s slaves requested his freedom on
the grounds that he was prepared to take whatever risks freedom entailed.
Suppose that he had a usable skill with which to provide for himself once
free, and so forth, Jefferson refused to grant him his freedom. The slave
then forced Jefferson at the point of a knife to sign the emancipation
papers. When Jefferson declared his intention of revoking the papers at
the earliest possible moment, the slave killed him, cleverly concealed his
deed, and succeeded in escaping to a life of freedom in the North.

Jefferson might have acted in full accord with his prudential morality,
belicving that it was genuinely better for the slave not to be free in the
short run. Perhaps the slave did not have as good a knowledge as Jefferson
did of the fate of “frec” blacks in a hostile white society, and Jefferson
did not want to set a precedent that would lead all his other slaves to
demand their freedom—believing that an increase in the number of free
biacks would only set back the cause of general emancipation and full
equality.'* Jefferson could retain his tranquillity in the belief that he was
standing on principle in an effective way. The slave, in contrast, had a
natural right to his freedom and wished to exercise his right in the belief
that he would be more tranquil having done so, He would rather be dead
than enslaved. | suggest that a case of this sort could be constructed so
that both sides could be said to have acted according to Jeffersonian
prudence.

But this secms to amount to a reductio ad absurdum of Jeffersonian
prudence. | do not think that the conclusion to be drawn is that prudence
should be rejected altogether as a category of moral reasoning. Rather,
I have tried to suggest that Jefferson’s account of his action and inaction
relative to the institution of slavery is at times internally inconsistent and
at times just unpersuasive—if one adopts the standpoint of the “Opin-
ions” as the touchstone. That document is a moral-sense document,

"2 Douglass Adair points out that, possibly as carly as 1774, Jefferson decided to offer
Betty Hemings’s boys their freedom once they reached a certain age, “though seemingly
only two of them excrcised” this option (Fame and the Founding Fathers, ed. I’ Colbourn
[New York: W. W. Norton, 1974}, 185). Jefferson did not free Sally Hemings, one of
Betty’s daughters, and Adair conjectures that the reason was that the only way that
someone of Sally’s manners, style of behavior, and standards of taste—all of which
“made her much too superior to associate with slaves in general”—could have survived
in white society was to follow the “customary” path of “beautiful mulatto or quadroon
girls.” That is, either staffing a brothel in a southern city such as New Orleans or if
“lucky,” becoming the mistress of a wealthy young creole (p. 186). Adair notes that
because Jefferson would have found such a possibility abhorrent, he decided not to free
Sally. Was Jefferson’s decision prudent? (It turns out, according to Adair, that Sally had
a liaison anyhow, at Monticello—with Peter Carr.)
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however; and when we remember Jefferson’s Epicurean view to which
the moral-sense doctrine is a supplement, we see that his prevarications
arc not so much a matter of personal failings as a symptom of the deep
incoherence of his theoretical structure. It is as though Jefferson felt
tugged in contrary directions by two of his principles: tranquillity and
rights.

PRUDENCE, RATIONALIZATION, AND JEFFERSON'S SYNTHESIS

My discussion in the preceding section indicates that Jefferson’s appeals
to prudence with respect to both levels of the slavery problem—his own-
ership of slaves and the institution of slavery—aultimately amount to
rationalization on his part. In this section 1 wish to examine in slightly
greater detail the difference between prudence and rationalization and
to draw some conclusions. The issue of rationalization is complex phil-
osophically, involving issues of self-deception, weakness of will, and the
like."" It is not my purposc here to work out the difference in the abstract
so much as to reflect on it in terms suggested by Jefferson’s philosophy
as set out carlier.

To rationalize is to attempt to justify a blameworthy course or plan
of action in a way that in effect amounts to an excuse for continued
indulgence therein. Rationalization should be distinguished from a faiture
of a prudent course of action to succeed. For sometimes even the best
efforts may fail. Rationalization should also be distinguished from mak-
ing a mistake. I agsume that a person who has made a mistake with
respect to the means to an end, and who truly wishes to reach that end,
would correct the choice of means as soon as the mistake is pointed out.
Someone who is rationalizing a course of action may not truly desire the
end being professed, or at least may sense (but fail to face up to) some
conflict between it and another end.

If wrongdoing cannot be avoided, rationalization has not occurred.
But, as jefferson informs us, “unavoidable” must be narrowly defined.
If it is defined as “‘physically impossibie to avoid” it reflects one sense in
which the world is imperfect (i.e., simply out of one’s control) and does
not present the problem of rationalization, at least not immediately. But

" Eor a good sample of the philosophical discussion, sec Phillip Bricker’s *“Prudence,”

Journal of Philosoply 77 (1980): 381-401; J. D. Mabbot, “Prudence,” Proceedings of

the Aristotelian Society, Suppl. vol. 36 (1962): 51-64; and the reply in the same volume
by H. J. N. Horsburgh, 65-76.
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when the issue is a good’s desirability relative to another standard, re-
flecting the imperfection of the world in the sense that not all choice-
worthy goods can be realized simultaneously, the possibility of ra-
tionalization arises. Jefferson would want to use the judgment of the
enlightened Epicurean of sound moral scnse as the standard. The “right”
goods arc those worthy of a self so conceived.

Rationalization may occur when the reasons offered {or a course of
action being prudent are pot persuasive on impartial examination as
measured by (1) the internal coherence of the individual’s own scheme
of constraints; or (2) the extent of the actual efforts made, given the
particulars of the situation, to bring the real up to the level of the idcal
over the long term; or (3) the soundness of the basic conception of the
self that one would want to be. I have argued that on the slavery issue
Jetferson has rationalized in the first two senses, and that his failure to
act prudently reflects on the third.

The core difficulty is that Jefferson’s synthesis of Epicurus and moral
sense leaves him with o principles, tranquillity and the duty to treat
others in a certain way. Unfortunately, when push comes to shove, as it
does in the case of slavery, the two principles are incompatible. Conse-
quently, the claim to have responded prudently to the challenge—that
is, in such a way as to approximate the ideal (defined by tranquillity and
natural rights, in this case) as much as the situation permits (the situation
being defined by empirical factors as well as side constraints contextually
generated, such as the “preservation of the Union” condition)—becomes
rationalization, It is rationalization because it pretends that prudent ac-
tion was succeeding in realizing both the summum bonum (the agent’s
tranquillity) and the dictates of moral sense, whereas in fact the latter
was being sacrificed.

Correspondingly, | have tried to resist interpreting Jefferson’s quan-
daries solely (1) as expressions of the view that there are some unsolv-
able quandaries in moral life, (2) as manifestations of a personal
failure, or (3) as indications that Kant is right in rejecting the view
that prudence is in no way a moral virtue because it inevitably leads
to self-serving choices and rationalization. With respect to the last of
these, it might be noted that it is difficult to deny that prudence plays
and is widely felt to play some legitimate role not just in our own
lives but also in political life. Considerations of happiness, utility, and
consequences of choices do figure in our moral deliberations, particu-
larly in political life.
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The root problem, to repeat, concerns the relationsl'}ip between Jef-
ferson’s Epicurean conception of happiness and its ‘supplemenF,
namely, the other-regarding moral-sense doctrine. To put it sta‘rkly: if
it is prudent to do what Jefferson did in the Revolution—to l”ISL'( for-
tune and sacred honor and all else—tranquillity cannot be the highest
good."™ Those actions render the agent vulnerable in ways t‘hat would
surely sabotage tranquillicy. Accommodation to the r.ulmg power
would have been more prudent. Or, again, if tranquillity is the highest.
good and Jefferson’s stance with respect to his ownership of s:laves
and to the institution is prudent, prudence is purchased at the price of
justice understood in Jefferson’s moral-sense way. Self-interest rightly
understood {along Epicurean lines) and duty rightly understood (along
the moral-sense fines) do not, in the end, cohere. Jefferson seems not
to have a coherent picture of the sort of person he would want to be
that can survive the challenge of the slavery issuc. That is, he seems
unable to articulate a picture of an ideal self such that, in a most dif-
ficult sithation, that self could be both happy and virtuous. To revert
again to Coles, [ do not see that Jefferson ultimately has a way of ex-
plaining how Coles, having exiled himself to a remote region and
freed his slaves, could be both happy and just.

‘This incoherence in the synthesis creates fault lines that are visible
elsewhere in Jefferson’s thought. He scems unable to explain not just his
stance on the slavery issue, but his own public service. If politics is
drudgery, anxiety, and lack of tranquillity, why did he engage in it in
the sustained way that he did?'* 1 do not sce that invoking prudence
supplies a persuasive answer, Although Jefferson devoted enormous
amounts of time and effort to public life, he would just as soon have us
forget that effort and remember him instead for his accomplishments as

W could be responded that, at the time (_)f lhg Revolution, Jefferson did not think chat
tranquillity was the summum bonum. That s, onc could attempt to explain away the
inconsistencies by reference to presumed changes of view on jeffecson's part. Tam r.clymgf
on the interpretive principle set out in note 25 nbgvu. I am using the assumptl&)n;
consistency over time to extract the latent tensions in Jefferson's words and dee s.k )s
pointed out in footmote 25 and elsewhere in this chapter, Jefferson held certain key
views with some constancy throughout his adult life. ) _—
Compare Jefferson’s letter to Martha J. Raadolph of 11 February 1800: Int)hncs are
such a torment that | would advise every one ! love not o mix with thc.m. "In Sarah
N. Randolph, The Domestic Life of 'I'bomqs Jefferson, (,c')m.pt‘/cd v[rom !‘an{:ly‘Le!ters
and Remuniscences (Charlotresvilie: University I’r_css of‘Vlrglma, 1985}, 262, See also
the letters to John Randolph of 25 August 1775, to George Washington of 28 Ma()i
1781, and to Alexander Donald of 7 February 1788 (all in Peterson, 749, 777, an

920).

N
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a philosopher, writer, and conveyor of knowledge. I refer of course to
his epitaph, which he so carefully scripted, trusting only himself to rec-
ognize what is worth memorializing. Serving as president of the United
States and governor of an important state were too insignificant, in jef-
ferson’s eyes, to be mentioned. Do not these striking omissions signal an
inability to articulate how public service and individual happiness cohere?
I'suspect that the fault lines stretched through Jefferson’s plans for public
education and more broadly through his ideas about the mythology
that provides the political creed and, as it were, civic education of all
citizens.'"’

I cannot embark here on a discussion of the etiology of the failure of
Jefferson’s synthesis or its significance for the coherence of the Enlight-
enment.”"™ Alchough Jefferson’s quandaries seem to anticipate—if they
did not actually help to bring about—quandaries in contemporary Amer-
ican fife, this subject too is beyond the boundaries of this discussion. In
conclusion, | venture to prophesy—with an eye on Charles Taylor™s recent
and monumental attempt to show us a way to a new synthesis through
an analysis of modernity’s roots and history—that whatever new syn-
thesis we propose must be bound by three imperatives. First, it must
include a “legitimation” of liberal political structures that assumes the
political equality and “rights” of all persons."” However much it is to
be bent or straightenced, that leg of Jefferson’s triad will remain part of

"¢ Jeffersow’s founding of the University of Virginia recopnizes the great benefit of fiberal
education to individual happiness, and no doubt the iuportance of liberally educated
persons to a republican nation. But would the “natural aristoi” educated along Jeffes-
sonian lines find that contributing to the welface of a liberal republic firs with che ends
promoted by their liberat education?

"1 refer to the probiem signaled above: in Query XVII of the Notes Jefferson declares
that it does me no injury for my neighbour to say there are twenty gods, or no god"
(p. 285). And yer when he turns to contemplate the stavery problem in the very next
Query, he scems pressed to suggest a contradictory view, namely thar it matters a great
deal what his neighbors believe in matees of religion: “And can the liberties of 1 nation
be thought secure when we bave removed their only firm basis, a conviction in the
minds of the people that these liberties are of the gift of God? That they arc not to be
violated but with his wrath?” (p. 289), In asking this question Jefferson seems to wonder
whether the pronoun in the statement just quoted from Query XV refers 1o him
personally; if it did, however, the argument for freedom of religious belief would pre-
sumably necd recasting.

! That Jefferson’s position is an attempt at putting together a synthesis, indeed the synchesis
of the elements in question, invites a MacIntyrean analysis, for Jefferson could be scen
as trying (without much chance of success) to merge incompatible fragments of older
traditions. (In After Virtue Maclntyre discusses Benjamin Franklin rather than Jefferson
as critical to the development of the American Enlightenment.)

" As Charles Taylor asscres in Sources of the Self: The Making of the Modern Identity
(Cambridge, Mass.: Harvard University Press, 1989), 395-6.
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our body politic. Second, prudential moral deliberation in the political
sphere seems equally inescapable (and that deliberation will be informed
by everything from economics to history to psychology). The “second
order” problem of implementing a theory of rights is not going to be
solved by rejecting, on principle, prudential deliberation.’*® This second
leg of his triad will remain in one shape or another. We are left, third,
with the task of articulating a notion of the self, its virtues, and its
happiness capable of avotding Jefferson’s quandarics. The issues will
involve religion, materialism, and our view of history, as we have seen.
Through their very deficiency, Jefferson’s views may help us to define
the problem to be solved. Even here, Jefferson may again exercise re-
markable influence.

" Consider one of Taylor's concluding statements that follows a reflection on “the ap-
palling destruction wroughe in history in the name of the faith”: “That is why adopting
a stripped-down secular outlook, without any religious dimension or radical hope in
history, is not a way of avoiding the dilemma {religion vs. secular humanism}, although
it may be a good way to live with it. It docsa't avoid it, because this too involves its
‘mutilation.” e involves stifling the response in us to some of the deepest and most
powerful spiritual aspirations that humans have conceived. This, too, is a heavy price
to pay. This is not to say, though, that if we have to pay some price, this may not be
the safest. Prudence constantly advises us to scale down our hopes and circumscribe
our vision. But we deceive ourselves if we pretend that nothing is denied thereby of our
humanity” (Sonrces, 520).

Practical philosophy and the Bill of Rights:
perspectives on some contemporary issues

WILLIAM A. GALSTON

During the past generation, controversies over rights have generated a
vast and diverse literature. Any effort, such as this one, that secks to
catalogue this outpouring is bound to become in some measure a third-
order affair: a survey of surveys, a bibliography of bibliographies.' |
cannot hope to break much new ground. My purpose, rather, is to un-
dertake a high-altitude overflight, affording the reader a glimpse of the
terrain below.

' For an admirable survey of pustwar developments in academic philosophy, sce Rex Martin
and James W, Nickel, “Recent Work on the Concept of Rights,” American Philosophical
Quarterly 17 (July 1980): 165-80. The best recent survey from the standpoint of political
theory is Jeremy Waldron's concluding essay in Waldron, ed., Nousense upon Stilts:
Bentham, Burke and Marx on the Rights of Man (London and New York: Mcthuen,
1987), chap. 6. This volume also includes a substantial bibliographical essay (pp. 222—
30y, Other important bibliographics of rights liserature include Martin and Nickel, “Bib-
liography on the Nature and Foundations of Rights, 1947-1977," Political Theory 6
(1978): 395—413; Waldron, ed., Theories of Rights (Oxford: Oxford University Press,
1984), 202-5; Loren Lomasky, Persons, Rights, and the Moral Conrnanity (New York:
Oxford University Press, 1987), 273-6; Jack Donnelly, Universal Hiusnan Rights in Theory
and Practice {fthaca: Cornell University Press, 1989), 271-91; and C. J. G. Sampford
and D. J. Galligan, eds., Larw, Rights and the Welfare State (Londen: Croom Helm, 1986).
200~7. In addition to the collections by Waldron and Sampford/Galligan just cited. !
anthologics of essays on rights include D. D. Raphacel, ed., Political Theory and th-
of Man (London: Macmillan, 1967); David Lyons, ed., Rights (Belmont, -7
worth, 1979); A. L Melden, ed,, Human Rights (Belmont, Calif.: Wa?’

Eugene Kamenka and Alice Erh-Soon Tay, eds., Honan Rights (Lond
1978); ]J. Roland Pennock and John W. Chapman, eds., Huneo-
{New York and London: New York University Press, 19871*

Rights (Minneapolis: University of Minnesota Press. ~

Witliam A. Schambra, eds., How Does the Constitu,

D.C.; Asnerican Enterprise Institute, 1983); The Monis.

losophy and Policy { (Spring 1984). o
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